COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

B-177610 APR 26 BTG

The ilonerable Tom Stcéd, Chairman

Subconmittee on Treasury, Postal Sexvice
and Gencral Govermmeut

Comnmittee on Appropriations

Hougse of Representatives

Degr ¥r. Chailrman:?

_ Reference i3 made to your recant letter concerning the General Bervicos
Administration (GSA) use of the puxchese contract method of fingneing for two
Federal projects, one in Anchorage, Alasks and the other in Atlanta, Geoxgla.
You request our opinion as to whether such use constitutes a violation of
cither sectien 5(g) of tho Public Buildinge Amendments of 1972, approved
June 16, 1972, Pub. L. Mo. 22-313, §6 Stat. 220, 40 U.S.C. § 602a(g)

(Supp. IV, 1974), or section 507 of the Treasury, Pestal Service, and GCen-
eral Government Appropriations Aet, 1976, approved Auguet 9, 1975, Pub’ L.
No. 94-91, 89 Stat. 457. .

Section 3(g) of Pub. L. No,; 92-313, provides:

“No purchase contract ghall be entered into under the
authority granted under this section after the end of the
third fiscal year which beging after the date of enactment
of this section.”

gince the Act was approved by the President cg June 16, 1972, the autherity
for cotering inte purchasas contracts thereunder ended on Junec 30, 1975. Soec~
tiocn 507 of the Treasury, Postal Service, and General Gaverament Appropria-
tions ek, 1976, provides:

"None of the funds available under this Act shall be
avallable for adnindgtrative expenses 1n connection wuith
the execution ef purchase contracts pursuant to oecticn 3
of the Public Bulldings Amenduents of 1972 (Public Low 92-
313) during the period beginning July 1, 1975, and ending
Soptcmbar 30, 1976.%

The net offact of both of thase provisions of low is, therefore, to pro-
bibie the ontering into or cxecuting of purchase contracts after June 30,
1975.

Before considering the application to the two projects invelved, it 1o
necedgary to outline tha yelevaant atatutory framework,
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1

fhe “purchase contracts” authorized on a 3-year basis by section 5 of
Pub. L. Ho. 92-313, 40 U.8.C. § 602a (Bupp. IV, 1974), constitute a method
of initially using private {inancing, rather than direct Pederal funding,
for the construction of public buildinge. The besic natur¢ and purposes of
this wethod of flnancing vere explained ae follows in the flouse Public Vorks
Cosmittee report accoupanying H.R. 10488, 924 Cengress:

YThe purchdse~contract suthority centalned in the bill

. would permit GSA to make regular payments ovér a period of
from ten to thirty years to persons who would finasnce and
conatruct dutldings to GSA speciffcations. At oy before the
ond of the contract term, title to the building would vest
in the United Statce. Until title vaests ian the United Statea,
a purchase-contract building would romain on the local tax
rolla, helping to ease the burdens of the Federal presence
upon the local comminity.

“3inge fiscal year 1959 GSA has had appropriated approx-

tely $115 million per year for new congtruction across the
Hatton. At that rate, 1f GSA were to work excluaively on
overconing the present backlog, giving no attention to new
requirements as they arose, it would teke 10 years to con-
struct the 63 buildings Congrées has alresdy authorized—-
including some that have bean aspproved as long as nine years
without action.

"The three-year purchase~contract authority in H.R., 10483,
an reported, is s stop-gap cxpedient, an attempt to reconcile
the urgent need for new Fedaral facilfities with present cconomie
conditions. Congress has repeatedly asserted its insistonce upon
the direet Federsl construction of public bulldings requivred by
the Public Buildings Act of 1959.

"Birect Federal construction is the most cfficient and
acononical means of meeting Covernment building needs. MNeverthe-
lose, the futility of seeking a billion dollars for direct
Taderal construction of the present backlog of 63 buildings
in competition with the preseant spending priorities, together
with the urgency of the need for these facilitias, wakes clear
that the best course 1s to permit GSA to construct the presently
authorized buildings over a relatively short taerm, then return
to direct Vederal comstruction through the medium of the public
buildings fund authorized in the b11l.” H.R. Rep. No. 92-989,
1972 U.5.0,C.A A, 2373,
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The longusge in H.R. 10488 rogardiug purchase contracts was uliinately
adopted with a clarifying amendwent as geetion 5 of the Act. See H.R. Rep.
‘Ho. 92-10697, 1972 U.8.C.C.A.A.H. 1384,

To implemént section 5 of Pub. L, Wo. 92-313, GSA devaloped the so-
ealled "dual system” of purchase contracting, under which GSA would issue
separate invitatfons for (a) bide for construction of individual projocts
and (b) bids to finance and 9ell to the United States a group of cuch
projects. Tollowing competitive bidding, GSA would accept the most favor-
able construction bid for each project by entering into a “eonstruction
contract," and accept the most favorable financing bid tu provide the funda
for the group of projecte as a whole by entering into a “purchase contract™
with & trustee. The trustee would obtain the necessary funds through iassuonce
of Participation Cortificates to the successful financial bidders. 1In a
decision dated October 19, 1972, 52 Comp. Geén. 226, we revicwed the proposed
- "dyal systen” in detatl and the relevant provisions of law, and concluded:

A A # yhile the purchase contract authority and the
contract requirements sat out in gection 3 of the Public
Buildings Anmendnents of 1572 do not apecifically provide
for the method of financing conatruction as provided in
the ao~called ‘dual system,’ we find nothing in section 5
that twust be congidered aw prohibiting the use of the pro-
posed plan in carrying out thae pugrposes of that sectien.

“Arcordinply, it is our opin;on that the propesed con-
tracting procedure ('dual systen') may be cenmsidered legally
os within the framework of section 5 of the Public Buildlnga
Amendnents of 1972." Id. at 230,

- Subscquently, in our decfsfon 52 Comp. Gen. 517 (1573), we considered
modifications proposad by GSA to the dual system of purchase controcting.
Included apong the propoded modifilcstions was one under whichi

"R & % the Administrator could, in lieu of initially
inviting bids for the purchase of a prineipal amount of
Participation Certificates sufficient to cover the maxiwum
cotimoted costé and expenses for tha projects, invite bids
initially for only & portion of the estimated maxivum, and
subsequently from time to time as construction progresses
fuvite bide foy additional amounts of Participation Certifi-
cetes of the same or new serles to be issued under the game
Purchaose Contract, appropriately amended oy supplementad each
time to reflact the additional issvance:. In the case of any
such subsequent invitatfon, the principal amount for which
bide are invited would not, however, exceed the amount esti-
nated by GSA; at approximately the time of the invitation,

-3 -
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as the mauninum wailch might be required to cover future

- costs of comstruction and other applicable costs and
oxpenpes referred to cbove, after taking into aceount
any available funds at the time remafaing with the Trustee.”
52 Conmp. Gen. at 519. '

Upon roview, we concluded that:

& # % pothing in the modificatisns set forth above whick~
from a legal standpoint--would require any change in the
concluctons reached in cur decision of October 19, 1972,
Accordingly, that decision is equally spplicable to the
progran as so modified.

"Inaomuch as the interasted comittees of the Congress
vere agdvised of the original plan by your ageney, we aug~
gest you advise the same committees ¢f the instant wodifica-
tiona.” 14d.

Thus under the modified purchase ccutract procedure, we recognized that a
purchase contract could be entared into providing for the financing of 2
group of authorized projects; and that undar such purchase contract, con~
atruction could be conducted in phases with each phase financed separately:
ag construction progressed.

By letter dated Octoher &, 1972, the Attorney General advised GSA that
the “dual system" of purchase contracting was authorized by Pub, L. Ho. 92—
313, and thats

"In my opinion the cbligations of the United States to
pay the purchase yrice under the purchase contracts, and the
participation cextificates evidencing undivided iaterests in
such obligations, constitute an absolute and unconditional
gensral obligation of the United States, for which the full
faith and credit of the United States are pledgod.™.

n Pebruary 15, 1973, the Attorney General reaffirmed these concluaioss with
reopect to the modified dunl system addressed in our 1373 dectisfon, gupxn.

Alge relevant to the instant matter is the relationship between pur-~
chuse comtrncting and statutory prospectus approval requirements. 'In osrder
to insure the cquitable distribution of public duildiags throughout the Unitad
States with due regard for the comparative urgeney of need for auch build-
ings * & #&." gsction 7(a) of the Public Buildings Act of 1959, as smended
by Pub. L. No. 92-313, 40 U.S.C. § 606 (Supp. IV, 1974), provides ln part
that no appropriation shall be made to comstruet a public building costing
move than 3500,000 unless such construction has been approved by resolution

-4 -
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adopted by the Senate and House Committees om Public Works. Nor the pur-
pose of secuxing conglderation for such approval, GSA 1s required to submit
to the Congress a prospectus of the proposed facility including, among othex
thinga, (1) a brief description of the building, (2) its location and soti-
mated cost, and (3) a comprehensive plan for providing space for all Govern~
nent officars and employees im the loecality of the proposed facility. Seec~
tion 7(b) provides that the ostimsted maximum cost of any project approved
under that section as set forth in the prospectus may de dncrcased by an
smount aqual to the percentage incresse in construction cost from the date
of the prospectus but not exceeding 10 percent of the maxdimum g¢stimated cost.

With respect to the applicability of prospectus approval requirements
to purchasa contract projacte, section 5 of Pub. L. No. 92-313 statas:

*(e) ® ®# & Proigcts horetofore approved pursusnt to
the provisions of the Public Buildings Act of 1959, as
amended (40 U.S.C. 601 gt seq.), may be constructed under
authority of thie section without fyrther apprceval, and
the prospectuses eubmitted to obtain such approval shall
for all purposes; be considered as prospectuses for the
purchase of space, czcept that any such project shall be
gubjaect to the raquirspents of eection 7(h) of the Public
Buildiaogs Act of 1959, as amended, based vpon an estimated
naximum cost increaged by not more than an average of
10 per centun per year, exclusive of financing or other
cogts attributeble to the use of the method of construction
authorized by this section.

"(ﬁ) Except for previcualy approved prospectuses referrad
to in (e) sbove, no purchase coemtract shall be entered into
pursuant to the authority of this section until a3 prospectus
therefor hoz been submitted and approved in asccordance with
section 7 of the Public Buildings Act of 1959, as amended."

I

with the foregeing statutory framework io wind, we turn to the facts
concerning the two projects hars involved:

fnchorage

On July 13, 1972, GSA, pursuant to section 3(f) of Pub. L. Fo. 92-313,
3upra, submitted to the Semate and House Public Works Committecs s “Prospectus
for Proposed Purchase Contract Under the Public Buildings Act of 1959 As
fnended” for Project Number 50-0031, designatced the Courthouse and Federal
Office Dudlding and Parking Facility in Aachorage, Alaske. The prospactus
was consldered under moection 7 of the Public Butldings Act of 1959, as mmended,

2}
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supra, and approved by the Senate-?ubiic Works Committee on September 21,
1972, and by the House Public Horks Committee on September 27, 1972,

Thareafter, 08A, using the "dusl system’ of purchase contracting,
entered into a “Public Bullding Purchase Contract and Trust Indenture" dated
July 22, 1974, on behalf of the United States, with the Americesn Security
and Trust Compauy (Américan), for the purpose of financing several projects,
including the Apchoiage, Alaska project. Under this agreenment, §45 willion
series K Participation Certificataes (PC) wers sold by GSA to the PFederal
Financing Bank, and the procecds deposited with American as trustee to be
disbursced as dJdirected by the GSA contracting officer for payment of costs
connected with the varfous phases of construction on the projects covered.
Under this agzeement, construction eites were to be owned Ly GSA, but title
to lmprévenents constructed thoreon vested in American ae security for pay-
nent of the purchase price (as defined by the agreement). Uhen additionsl
funding was necessary for subseguent phases of construction, the agreement.
provided for the issuance and sale of additional geriles of PCa.

On Juane 27, 1973, GSA and American terminsted thelr agreement of July 24,
1974, and executed a new Trust Agreement and Indentura. At the ssgme time,
GSA and the Pederal Fimauciung Dank (Bask) executed a Public Buildings Pur-
chase Contract and Finanmcing Commitment, to provide fimancing for the con~
atruction of certain public building projects iancluding the Anchorage projcct.

Under these agreements, rather than f£inancing conmstruction through salce
of PC3 to ingtitutional lendars, GSA financad comstruction through the Bank.
The Bank would, oa 2 days notice at the and of each mouth, notify the GSA
of the interest rate applicable to the Interim Cortificate to be purchased
by the Bank on the next succaeeding business day. The naxt day, 'GSA could
deliver to the Bank an Iuterim Certificate stating the prinecipal amount
thereof, the interest rate, and that G3A would pay the Bauk such principal
and intereat in accordance with the terms of the Finauclal Agrecment. Upon
- recelpt of the Intewim Certificate, the Dank 1is required to wire tragnsfer to
the agcount of American a8 trustee, the principAl amount thereof.

Thereafter, American disburses the funds as directed by CGSA to pay for
construction, dAnd title to improvements 1s vested in American cs seeurity
for payment of the Hurchase price. The purchase price is the aggregate of
the principal amount of all Interim Certificates purchased by the Bank plus
acexruved interest to the ¢losiang date. UOn the closing date, G3A delivers to
the Bauk a Final Cextificate in the principal amount of the jjurchase price
bearing interast at the rate required to yileld a return to the Bank esqual
to that the Nank would have received from all Interim Certificates, and the
Bank delivers to USA all Interim Certificates for camcellation.

In January, 1976, GSA, submitted to the two Public Works Committees a
revised progpectus (Prospectus No. PAR-76016) for the Courthousa, Paoderal

-8 -
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Offtlce Bﬁilding and Parking Pacilicy project in Anchovroge, Alaska., 7This
revision was approved by the Senate Public Works Cemmittee on February 4,
1976, amd the fouse Public Works and Trnnspottaaion Cormittae on March 3,
1876.

The description of uha proposed project im the original prospectus con~
aeddernd and opproved in 1072 stated thate

"Tha project contemplates the construction of a Federal
budlding, under a Purchase Contract Agreement, to provide
opace for the U.S. Pestal Service, U.S. Courts, and other
Federal agencics, and an adjacéent parking facility on a site
to be acquired.

"Approximate Aren: Grose - 1,037,000 Sq. Ft. Net - 803,008 Sq. Ft.”
The cstimated cost of financing at that time was as follows!

"at Cost of Site, Design, and Bullding . « . . . . . $71,496,000
"b.e Proposed COntract TArm o o « o ¢ o o o o s o o o 10 to 30 years
“e. Estinated Rate of Interest on Purchase Contract . 7.5 Peraont”

Tha *oynopsis™ of the revisad prospectus provides that:

*Thie prospectus supersedes and veplaces a prospectus
approved previcusly by the Public Works Comsittees of the
Congress in Septenber 1972. The approved prospectus pro-
vided fox construction of a Courthousze, Pederal 0ffice
Building and Parkimg Facility to contain about 728,000
siuare feet of space including parking for 725 vehiclos at
an estimated cost of $71,496,000 to be finance under a pur~
chage contract agreement,

"848 a reosult of rising costs and inflation, ase well as oil
pipeline aetivity peculiar to Alaska, recent design and con~
struction cost ostimates prepared between the concept stoge

and tentativo stage of design, indlcate availabla funds are
fnguificient €0 coaplete a project of the scepe authorized.

A restudy of anency requirements and alternate solutions
indicate s continuing nead for the project. Certain agencies,
originally planned for the structure, will be rotained im
leased space. 48 now planned, the new bullding vill provide
“an dceuplable area of 313,000 square feet, inatead of the
728,000 square feet approved in 1972, at the originally approved
actimated cost of $71,496,000. A site has beem ocquired and
funde are available to proceed with the project upon approval
of this progpectus. The mew building is planned for completion
by Movember 1978.7
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Atlanta

On August 30, 1966, GSA submitted for the approvel of the two Public
Works Committees of the Congress; the Progpectus for Proposed Construction
and Alteration Under the Public Buildings Act of 1959 for three projects
in Atlanta, Georgila, including Project Number 10-0121, designated "The
Courthouse and Federal Qffice Buillding.” The prospectus was approved by
the Senate Public Worke Committes on September 20, 1966, and by the House
Public torks Committee on October .6, 1966.

. The Courthouse and Federal Office Building had not been constructed by
the time Pub. L. No. 92-313 was approved and so it became one of the 63
previously authorized building projeccts for which the use of purchase con~
tracting was authorized by section 5(e) of that Act. See H.R. Rep. llo. 92-

Subsequently, GSA entered into a Public Buildings Purchase Contract and
Trust Indenturs dated as of August 1, 1973, with the Pirst HNational City Bank
(Hational) to provide, inter alia, for the initial financing of 17 approved
projects, including the Courthouse and Federal Office Bullding in Atlanta,
Ceorgla. Pursuant to this agreement, PC's series H, in the aggrogate prin-
cipal amount of $71 million, were issued on August 2, 1973, and so0ld putrsuant
to an agreement dated July 26, 1973, between the United States and representa~
tives of purchasers of PCs. The agreement also provided for the issuance of
other series of FC's as additicnal funding became necassary for pubogtuent--
phases of congtruction. (Series I and J were subsequently issued and sold
under the agréement.) Proceeds from these sales were deposited with Hational
as trustee and disbursed at the direction of G3A to pay for the construction
of improvements on 15 of the 17 projects. Title to such iuprovements vested
in the trustee as security for payment of the Purchase Price. The Courthouse
and Federal Office Ruilding in Atlenta, Georgia, was one of the two projects
for which no proceeds from the sale of PCs were used to finance conatruction
of improvements. '

In April, 1975, GSA submitted to the two Publie Works Committaes a
“Prospectus to Amend A Public Building Project Authorized Under the Public
Building Act of 1959, As Amended (No. PCA-75015)," for the Richard B.
Ruasell Federal Building (formerly Courthouse and Federal Office Building).
This smendment to the proapectus was approved by the Senmate Public Works
Committee on July 31, 1975, and by the House Public Vorks and Transportstion
Committee on November 20, 1975.

A Pirst Amendment to the Public Buildings Purchase Contract and Fimancing
Commitment dated Juna 26, 1975, between the United States and the Federal Fi-
mancing Bank and a Firet Amendment to the Trust Agreement and Indenture dated
June 26, 1975, betweon the United States and American Security and Trust
Company, wera executed and dated February 27, 1976. The purpoose of these
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pwo cnendments was to inalude under the awended agreenmenta' coverage two
authorized purchage contract projects vhich had theretofor beecn coveroed
golely by the Public Buildings Purchase Contract sud Trust Indeature datad
Asgust i, 1973, between the United Statom and lational. The projects added
ware the two for which no dnprovements had beoen constructed ox peid for Ly
uatap proeceds frem tho csles of PC3 and ineluded the Richard B. Russell
Fedovald Duilding fa Avlsota. OGS4 informnily adviszed us that the reuoen fov
adding the ¢wo projects to the apreenments of Jume 26, 1973, wus that 1t
could reduce finoneing costs and-achieve greater case in operating under tho
agrocnant. Further, only two projects were added sinee no title to improve-
eents had yot vaested in Rational as trustee under thelr agrecmont and,
thorofore, no problem wes arcated coucerning the aplitting of title im a
single ioproverent smong two trustees.

The deserdiptisn on the prospectus for the Atlouta projoct imitially
aropesod and approved in 1386, stated that this project contemplatad “tha
construction of a Courthowse ard Federal (ffice Building, with air-conditien-
ing, to pywovide opace for the United Startes Courts and other Faderal agoncies
ot o 0ite o Do acquirved,” with an approzinate area of 1,125,000 gross oquare
faet and 816,000 net square fect. The estinated moximen cost of the projoct
at rhat time was stoted to bao!

"3, Gite, doodgn, ongineering, supervision, otc. . . . . § 3,141,000
2'20 . I’Eﬂ}?mvmamﬁa L] L] . L 4 L] - ] L] * - > L) L3 Ll . L] L 3 L] - L] 248212'M
“Total Ustimoted Mandmum COBE + « « o o « o o o « o (27,353,000."

The cmendment to the prospectus approved in 1973 was submitted tos

“# & & incremse the authorized waxioum limit of cost for

the public bullding project listed below. The gross area

of the now bhullding project has not intreased beyond

outhordized lintts and ites justification, as described in

the approved Proapectus fer Propesed Constyruction, has not

longened; however, the maxinum limit of cost has increasoed

above the amounts autborized by Section 3{a) of Public¢ Law

92“3135" .
The auzoudment indicated that the changes proposed were as follows:

Approved Zatinatod Revibed Bstimated Difference

"ISTIMATED €0STs Haximum Cost Maximum Cost and %

Bite « v o 4+ . . o 81,652,000 § 2,900,000 § 1,248,000 - 767

Deedgn & Review . . 1,029,000 3,511,000 2,482,000 - 241%

ranagesent and - .
Ingpection . . . » = 460,060 3,321,000 2,861,000 ~ 621X

Conntyuction . . . . 24,212,300 67,334,600 43,122,000 ~ 178%

T0TAL €O3T $27,353,000 $77,066,000 $49,713,000 -~ 182%
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"APPROXIMATE AREAS:

Gross 3Square Faet 1,125,000 1,213,200 08,200 - G%
Oceuplable Square Feet 703,450 ~ 794,600 91,150 - 12%."

The revised estimated maximun cost is exclusive of finsncing and other cests
attributable to the purchase contract wethod of acquisigion.

11

The bagic 1ssue to be reselved comcerns the applicability to the
Amechorage and Atlanta projects, as des¢ribed abova, of the statutcory pro-
hibitione agaiunet “entering ioto” or “executing" purchase contracts after
June 39, 1975. GSA's views on the effoct of the statutory prohiibigions ovo
aat forth im o letter of August 3, 1975, from 1ts Gooeral Counsel te tha
Majority Coumsel of the House Committae on Public tlorks, vwhich veads in
pars as follows:

"Wa considexr o purchase contract to have DHeon 'untared into,’
for purposce of subseection 5(g), when all actisoue hava haen
taken that are necgessary to create those logal obligaticne
required to accumplish the purchase contract. In the case of a
'package syctenm' purchase contract (under which system a single
contractor f£inances and constructs the project), those vaces-
sory actfons are comprised of (1) the timely submission to

C5A of an accaptable bid, on the Contract to Fingnce, Con-
struct and Sell, by a responsive and respyonsible bidder, and
(2) the timely acceptance by GHA of the bid: of ths lowest
rvasponsive and respoasible bidder. In the case of a 'dual
oysten’ purchage contract (under which GBA contracts sapanatoely
for construction agnd finmmeing) vhere the financing 1s derived
from scurces other than the Paedaral Financing Bank, the nec—

. evgary actions are couprised of (1) the timely submission to
GSA of an acceptable bid to purchase the series of GSA par-
ticipation gertificates which 18 baing izsuad and sold ro
floance a projoct or group of projects, ia whole or 1n part;
(2) the acceptance of such bid by GSA; and (3) the executicn,
by the GSA coatracting officer and an official of a trustee
bank, of a Public Buildings Purchase Contysct and Trust Inden—
ture, covaring the project or group of projacts and uuder which
1adenture the cseries of participation certificates is being
issued aad sold. In the case of a 'dual syetem' purchase con-
tract undsr which fimancing 1a being provided by the Fedaral
Pinancing Dank, the nececsary actions are comprised of (1) the
execution, by the GSA contracting officar and ans authorized
represantative of the Federal Finmancing Dank, of a RPublic Build-
ings Purchase Contract and Financing Commitment, and (2) the
execution, by the GIA contracting cfficer and an officer of a
trustee bank, of a related Truat Agrcement and Indenture.

- 10 -
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"iith rogpect to amy project othomrise duly authorizod

sader soetion 5 of the Amendmanta, but whieh haw not beea
the subjcct of a purchase combtract entered into on or before
June 30, 1873, it is clear that, puysuant to subsectioern 5(g),
the authority to enter into a purchase contract covesiag any
such project expired at midnight, Jume 30, 1975. It is also
clear that th subsaction would net pormit a pro-emisting
purehasa ccutract €o be amended after June 30, 1975, to
ineludo s uow projeets vot covered wnder such pre-eaxmisting
purchase eouizract.

"ideh respect,; howover, to purchsase comtracts which Lave been
"antered inte' om or prior to June 30, 1975, subaection 5(3)
doos net, in our opinlon, prohibit tho cmecution, after June 30,
1975, of sueh amenduents of, supplements to, or other documents
- gelated to, ouck pre-existing purchage contracte (3 ake nec~
caoary fully to offect ghe purpose and intent of ouch pre~
eadating purchoge contyazcts and o8 are In keeping with the
purpose cad intent of section 5 of the Avendments. Such
parsdttaed amendocnts, supplenents, and other dvecuncnts, vould
include, but not necesearily be limited to, the following:

(1) A supplemental indonture, provided for in a
pre~oxdsting indanture, providing for the lssunnce ond
aale of an additional series of participation certifi-
cates to complate the contemplated financing of a projecet
or group of projecie financed in part by the prior ifgsuance
and sale of sne or more scries of pavticipation certificates
under the lndentuze thus suppleneatad.

(2} A supplemental indenture, provided for in a
pro-czicting indepture, providing for the issuance and
cale of an additional series of participation certificaotes
to fiasace previcusly unforeseen costa of a project or
group of projects previously fimanced in pars, subject to
the prior conditien that all nocessary reviged prospectus
approvais have been obtained. '

"(3) Interim and Plunal Cortificates of Obligation, to
be cxecuted and deliversed ¢o the Federal Fimancing Bank pur-
suant o pro-ouriseipg Public Bufldings Purchese Contracts and
Pi{nancing Commitments between GSA and the Bank.

"(4) An owendment to o pre—existing Comtract to Pinance,
Gonptruet and 5011 offecting an increase In the Purchase Price
to covor imercased costa, or changes in tha soope of the project,
pubjeet to the prilor condition that all necessery revigsed pro—~
spoctus approvals have been obtained.”

- i1 -
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While it 48 not necepsary for ue 6o pase upon oll specifile aspects
thereof (dncluding the four listed itemﬂ), the above-quoted generdl anslyeds
of when o purchase coutract has been “entered into" for purponcs of the
atatatoxy cutoff sernd correct in rolation to the “package system” and the
original "dual systen” aathods af purchaaa contracting., However, in the
case of the wodified “auax gysten” of purchase contracting for rhased con-
atr retion--the rethod ysed for the two projects here iavolved—-At ia léus:
glesr that m‘zcue;zon of the initial purchise contract snd trust indemture
comstitute "all actions ® % 4 that are pecessary to create those legal
odligations raquired to accomplish the purciase contract,” at laast with
respeet €o indivifual comstructién projects.ff Although the latter wmethod
inelpdas dosirastion of particular constructien projaces, filncmcing vnder
the purchase controet and indenture is gssentially indapendient of these
particular projecta, Thus section 2.82 of the respeative purchase geatracts
covaring the Aachorage and Atlanta projects stares in parts

“Congtrueticn of Inprovensnia: Title to Improvements.
The GO° Zatends to proceed to abquiru titlo to ecaahr ef tha
BRLhA 2o 3 m@u.awnﬂd by it at the date hereof, to enter inte

Cosvernctien Gongysetd from zima ¢o fing, and to procesd Go
nagzq t@u Ioproventats to be constaucted on the respective
sducy,. Nothing hexein shall be deewed mo lini: the xight

off ina CoA o altet oy miead the Comstructien Coantracta,
inaluding the drowilngs snd specifications, to terminate ouch
contraeis or o ¢ater 40le asw Corvatvuction Coutracts raketisng
2o e oume Puojceto. ® & &

In font, the Atlepta project was in offact tronslerved from one purchase
sustract to onother. Sce discussfon infra,

Todoocez, cinece project design ond constructien, ce well as accessary
inanping, precoad ia phoses undar the modified dual system, projects desig-
pozed s 8 purehagse contract and indenturs executed befora June 30, 1973,
Day @5t getually have bzea initinted or aven placed under design or con-
strucilon contracte by that date. WAth respect to projeocte in thie category--

®  Although the statutory cutoffs ore weitten in Coene of prrchase contracts
as oueh, yothop thon tho actual prefosts flosicsd thersunder, GSA recog~
ailzag-~corractly, in our view--thal tha cuteli operates iu practice on
the basis of projeets as well. Thus G5A concades that a project which
was not ssbject to a purchase contract existing on June 30, 1975, could
re& be cddad 2o a procxdsting putehese contraot after that date.
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vhich apparaontly include the Anchorage and Atlanta projects—it asecceus that
gSA would have no legal obligations aa of June 30, 1973, to proceed with
thems

- Hevertheless, we believe that G5A's basic approach of considering the
statutory cutoff inapplicabdle to projects designated for constyuction under
purchasa contracts and indentures initially exccuted by June 30, 1975, ias
roagonable and in accord with the purposes of the velevant legislation.

The Jegislative hiatory of section 5 of Pub. L. No. §2-313, discuszed
praviously, indicates that the primary intent underlying the purchase cen-
tract authority was to assure construction of numerous urgently needed
bulldings, Ae GSA's Genevral Counsel stated ia his opinion to the Houge
Public Worhs Committes:

& & & It may be concluded that the Congress intended
that agllinetions be taken which would be nacessary fully to
affect the intent of the Congress that these projects be
financed and built in a manner which vould best serve the
interests of the Govermmant and as eccaomically as reasonably
possible. Juch actions would includa the execution of such
docuponts as would He requived ecoanomically to complete the
contenplatad finsacing of such projects or to effect such
changes in the cost or comstruction acope ae would be 1n the
begt interest of tha Govermment subject, of course, to the
prior approval of the Committess on Public Works in appro~
priate circumstances. The same observations may be dravm
even nore forcefully f£rom the faet that the Congross, in
subaection 5(f) of the Amendments, authorized the Cormittces
on Public Woxrks to approve new purchase contract projects at
any time prior to June 30, 1275. To conclude that the Cou-
nress intended that no necesdory revisions to such original
63 projects, or to nev projects approved under subsection 5(f),
could be mpde after June 30, 1975, when valid purchase con-
tracty covering such projecte had been entered into prior to

- that date, 18 to presume an intention on the part of the Cou-
prags that the best interests of the Government could not be
accommodated within the otherwiae bBroad authority contained

- &n gection 3. Such a concluaion, in our opinion, is
unsupportable.”

GSA determined that the wmodified dual system for financing and con-
szruction of projecta was the most efficient and economical nmethod of accom-
piishing the purposes of saction 5; and our Office sustained GSA's authority
in this zegard. A3 noted previously, the modified dual system necessarily
involves a series of actions over time. Wherea projecta are approved for
gonstruction and degigncted for financing under purchase contracts and
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indentures executed by June 30, 1975, phases of financing and comstruction
o¢curring after June 30, 1975, are in substance contemplated by and supple-
mental to the original documents. Certalaly it 1s reasonable to conelude
that Congress intended 68A to carry & project through to complecion, and
the fact that a project talkes a long time to finance snd build should not
serve to defeat the intent of Congress that such project be constructed.

Thus, in our view, the two projects here in queation are not subject
to the statutory cutoff since Loth were covered by purchase contracts entered
into or executed as of June 30, 1975.

w

It remains to congider whether the specific modiffcations with respect
te the Auchorage and Atlanta projects operate to remova them, in substance,
from coverage under purchase contracts entered inte by Juma 39, 1975,

As noted previously, tlie Atlanta project had inttially béen designated
for construction under & purchase contract and indenturs entered into in
1973. Yowever, in Febriary 1976 the project wase tranaferred to another
purchase contract (which had initially been antered fnte as of June 26,
1975), in oxdex £o reduce finanding costs and achieve grester ¢ase in opera-
tion, Since the Atlants project had been coverasd by a purchase contract
exfoting prior to June 30, 1975, its transfer to another preexisting pur~
chase contract after that date does not appesr significant in terms of the
statutory cutoff. The othey issues doncerniug these projects involve modifi-
cations im the projects thenselves which required approval of vevised
prospectuses after June 30, 1975.

Under subsectious 3(e) and (£) of Pub. L. No. 92-313, supga, purchase con-
tract authority applies only to projects which received prospectus approval
by the Seuate and fiousa Committees on Public Works purgusnt to section 7 of
the Public Buildings Act. However, gubsequent amendment or ravisgion of the
prospectus does not in and of itself constitute & revocation of prior project
approval. Whils an amendment or modification to & prospectus may bring about
changes in a project, it may also indicate that a particular project, already
approved and in existence, should continue: Thus a "new" project 1is not
necessarily areated by such action. The statutory cutoff date for purchase
contracting seems to be directed at preventing the placing of any project
not previously covered by a purchase contract under s purchase comtrsct after
June 30, 1975, not at halting action or projects already covered by purchase
contracts:, Thus the question of the effect of an amendment or modification
of a prospéctus in detoirminiag whether such project night still be considered
to be covered by a purchase contract executed prior to June 30, 1973, can
oaly be answered by considering the nature and degree of such changes and
not by the fact that they took place after June 30, 1975. If the project
a8 arended or modified 1s substantially the same as the project initially
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placed under purchase contract, then, in our oplnion, it is not in viola-
tion of the prohibitions set forth above. However, if the amendment or
modification substantially changes the project from the one originally
considered and approved, it thereby creates a "mew" project, and it would
be in violation of the prohibitions set forth above. WNaturally, such a
question 18 one which can only be determined on the specific facts involved
on a case-by-case basis.

We are satisfied that the modifications relating to the Anchorage and
Atlanta projects do not make them 'new' projects in this sense. With respect
to the Anchorage project, rather than request an increase in the estimated
naximum cost necessary to build the entire project as originally approved,
GSA sought through the revised prospectus and was authorized to make a
reduction in the size of the project commensurate with the previously
authorized amount. Thus the project was diminished in square footage by
36 percent from the original estimate and by 30 percent from the original
design. However, the intended purpose and justification for the project
has remained unchanged, except to the extent that the reduction in project
gsize affects the ability of the Government to fully consolidate its agenciles
in one location. While the space reductions are large, in our opinion, the
overall project remains substantially the same as the one originally approved.

In the case of the Atlanta project, a revised prospectus was submitted
for the purpose of revising upward the original maximum cost estimate. We
have been Informally advised that the increase in the revised estimated
maximum cost is attributable to the inflation of construction costs between
the initial project approval in 1966 and 1975. DMoreover, aside from
increased coats, the nature of the project in size and purpose is, with
a minor change, the same as that approved in 1966.

In sum, it is our opinion that the June 30, 1975, statutory cutoff
for purchase contracting does not, under the circumstances described
herein, preclude completion of the Anchorage and Atlanta projects.

Sincerely yours,

(SIGNED) ELMER B. STAATS

Comptroller General
of the United States
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