
COMPTROLLER GENERAL OF THE UNITED STATES 

W A S H I N G T O N , O.C. 20S48 

APR 2 6 W S 

The lilonofablo Tom SfiOad̂  Chairman 
SubcotBEiittee on freaeuty, ?oatal Service 
aad General Government 

Committee on Appropriations 
Eoua* of Hepresentativea 

0oar I'r. Chairman: 

Reference ia raade to your recent letter concerning the General Servicoa 
Adiaiaietratiou (USA) use of the puxKihaae contract uethod ol financlns for t̂ ?o 
Federal projected one in Anchorage, Alaska and the other In Atlanta, Georgia. 
Ifou request our opinion ae to whether such use constitutea a violation o i 
either section 3(g) of tho Public Bulldlnge Amendments of 1972, approved 
June 16, 1972, ?\i&. L. Ho. S2-313> U Stat. 220, 40 U.S.C 8 602a(g) 
(Supp. IV, 1974), or section 507 of the Treasury, Foatol fJervlce, mxd t'on-
oral Government Appropriations Act, 1976, approved Auguat 9, 1975, Pub. L. 
No. 94-91, 89 Stat. A57. 

Section 3(g) of Pub. L. No* $2-313, provides! 

•*»© purchase contract shall ba enteired iato undeit the 
authority granted under this sectioa aftor tho end of th© 
third fiscai year ̂ oich boglna after tha data of enactment 
of thla section." 

Sijicc the Act was approved by the I?resldentt on Jane 16, 1373, the authority 
t&v eafcering into putchB&& Gonttacta thereunder anded on Juno 30, 1975. Sec­
tion 507 of the treasury. Postal Service, and General Govemment Appropria­
tions Act, 1976, providesI 

'̂i?dne of the funds available under thla Act ahall^ bo 
available for adminiatratlve expenses In cosnection cilth 
the execution of purchase contracts pursuant to oecticn 3 
of Che P«bl±G Buildlnga toettdtienfea of 1972 ( f n h l t a Low 92-
313) during tbe pariod beginning July 1» 1975, and onding 
S'3pecmbor 30^ 1$7S," 

Tho nat affect of both of thoae provi.alon8 of low is, therefore, to pro­
hibit the entering into or o-jecutins of •jv-iirchasQ conttaeta after June 30, 
1975. 

Before conslderiag tha application to the two proje«ta Involved, it is 
aeceasary to outiiuG tha relevant statutory fraoet-jork. 
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The "purchaae contracts" authorized on a 3-̂ eaif basis by section 5 of 
Pub. L. WO. 92-313, 40 U.S.C. § 602a (Bupp. IV, 1974), conetltute a method 
of initially using private financing, rather than direet Federal funding, 
for the ccnetruction of public buildlnga* Tha baolc natucd and purpoaoa of 
thla mathod of financing v^t& explained ae follows in the House £>ubllc Works 
Commlttea report: accompanying E»R. 10483, 92d Congreaa: 

"The purchase-coattract authority contained In the bill 
would permit GSA to make regular payments over a period of 
from ten to thirty yeare to petaona who would finance and 
conatruct buildings to GSA speclflcationa* At o t before tlia 
end of the contract term, title to the building tjould vest 
in the United Statoo* Uhtll titla vests in the United Statea, 
a purchase*cOnferaCt building would tomsln on the local tax 
^llo, helping to ease the burdens of the Federal preocnce 
upon tha local coimunlty. 

"Since flacal yeer 1959 GSA has had appropriated approx­
imately $115 adlllon per year for naw conetruetlon across tho 
JJatton. At that rata. If GSA were to wosk Gxcluaively on 
overcoming the prceent backloĝ , giving no attention to new 
requirements as they arose» It would take 10 years to con­
struct the 63 buildings Coagtesa has already authorlzed^-
Includlng Some that have been approved aa long as nine years 
without action. 

»s "The three-year purchaee-contract authority In H.R. 10483s 
ao reported, is a stop-gap (isxpedlcat, on attempt to reconcile 
tha urgent need fot new Federal facilitiea with present economic 
conditions. Congress has dsfepeatodly asserted its Insistonce upon 
the direct Federal construction of {public buildlnga required by 
the Fublle Bulldlass Act of 1959. 

"DifGct F<3deral construction is tha meet efficient and 
economical means of meeting Government building neecis. l̂everthe-
Ioe«, the futility of seeking a billion dollars for direct 
Federal construction of the present backlog of 63 buildings 
in competition vith the present spending priorities, together 
uith the urgency of the need for these facilitios« iiakee clear 
that the beat course is to permit GSA to construct tha presently 
authorized buildings over a relatively short term, then return 
to direct Federal eonatructlon through the medium of the public 
buildings fimd authorizad in the bill." U.a. Sep. No. 92-989, 
1972 U.S.G,C.A.A.a. 2373. 
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The lan$uBge in Il.R* lQi>QQ rogarding purehaeo contracte was ultimately 
adopted iTith a claeifylng amandment aa acctlon 5 of the Act. See H.R. Rep* 
Uo. 92-1057, 1972 U.SiC.C.A.A.N, 2384. 

To Implement aactlou 3 of Pub* h* Ko. 92-313, GSA developed the ao-
callod "dual aystW* of purchafije contracting, under which GSA would issue 
separate issvltatlona f&v (a) bids Sox conatructloa of individual projects 
and (b) bids to fiî anta and eall to the United States a group of cuch 
piroj(jc$ia. Fbllowlaai cotcpetltlva bidding, GSA wotjld accept ttte most favor­
able conatruction bid for each ptojcet by entering Into a 'Vonatractlon 
eon£ir$ct»" and accept the saost favorable financing bid to provide the funds 
for ehe group of projects ae a whole by entering Itito a ''purchase contract"' 
with a trustee. Tha tnuatae would obtain tha neceseary fimda ehroagh laauanp© 
&i J?artlclpacion CJertiflcatoQ to the successful financial bidders* In a 
deelaloa dated October 19, 1972, 52 Comp* Gttn. 226, Wa reviewed the proposod 
"insi l syotem" in detail and the relevant provlalons of law, and conclitded: 

"a a a x^ixili^ the purchaae conttact authority and the 
contract requirements sat out in section 5 of the public 
Buildlmia Amendfitftnta of 1972 do uot specifically provide 
Sor the stethod of financing conBtructioa aa provided In 
the ao-cailad 'dual systian** wa find nothing in sectiion 3 
that litiusc ba considered aa prohibiting the use of the pro­
posed plan 4» carrying out the putposea ol tlwit aectlon, 

"Accordingly, it is our opinion that the proposed con­
tracting procedure ('dual syatem') aay be considered legally 
QS uithin the fuamework of oection 5 of tiie Public Buildlnga 
Atoendfaents of 1972*" jCd., at 230* 

Subaequehfely, in our decision $2 Compw Gen* $17 (1973), t;»'c consldored 
tH^dlficatlona proposed by GSA to tha dual system of purchase contracting. 
Incltsded asiong the proposed modifIcatloaa watt one undor whichi 

'*a e A the Adminiacrator could, in lieu of Initially 
inviting bids for tlie purchase of a principal amount of 
Pdrticlpation certificates aufflcient to cover the maximum 
ootim&ted costs and expenses for the projects, invite bide 
istleially for only a portion of tha eatimated naximum, and 
subsequently from t;toe to time as cooseructlon progresses 
iuvita bids for iidditlonal amounts of Participation Certifi­
cates of the same or new series to ba issued under tha same 
Furchase Contract, appropriately amended or supplemented each 
time to reflect the additional issuance. In the casa of any 
auch subsequent invitation, the principal amount for ̂ hlch 
blda ate. Invited xarould not, however, exceed the amount estl-
tiated by GSA^ a t approximately the time of the invitation, 
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aa t h e mosdrnxm ̂ hlch might bo rcquired to cover future 
costs of construction and other applicable costs and 
oxpenses referred to above, after taking into accotmc 
•any available fimda at the tlnse rematiaing with tha Triiatoo."" 
52 Coap. Gen. at 519. 

Upon review, wa concluded fciiat: 

"ft a a nothing la the modifieafeioaa eet forth above whlcb— 
from a legal etandpolnt—would require any change in the 
couclucions reached in our decision of October 19, 1972. 
Accordingly, that decision is equally applicablo to the 
proeram aa so modified* 

"Inadmuch aa the Interested conmiitt&ea of the Congress 
wore sdviaod of the original plan by your agency, wa sug­
gest you advise tha some committees of tlie Instant Eoodiflca-
tiona." Xd. 

Thua under the modified purchase coutraet procedure, we reeognlised th;̂ t a 
|;urcbase coatrcict could be entered into providiag for the financing of a 
group of authoriaod projects) and that undar such purchase contract, con­
struction eould be conducted in phases with each phase financed separately 
as construction progreaaad. 

By letter dated October 6, 1972, the Attomey General advised GSA that 
the "dual system** of purchase contracting waa authorized by Pub, L. Ho. 92~ 
313, and that: 

*'In vsy opinion the obligations of the United States to 
pay the purchase price imder the purchase contracts, and the 
pacticl|uition ccrtlficatea evidencing undivided Interests in 
auch obligations, constitute an absolute and unconditional 
general obligatioa of the United States, for which the full 
faith and credit of tha United States are pledged*" 

On February 15, 1973* the Attomey General reaffirmed these concluslosia trtzh 
rcopact to the modified dual system addreaeed in our 1973 decision, .au]2Sa,» 

Also relevsnt to the Instant matter is the relationship between pur-
chftffta oontrQating and statutory prospectus approval requirements. ''In order 
to insure the equitable dlatvlbution of public buildings throughout the Unitctd 
Stafc33 with due resarti for the comparative urgency of need for auch build­
ings * * *," ssctlon 7(a) of the Publie Buildings Act of 1959, ao amended 
hy Pub. L. Ho, 92-313, 40 U.S.C. 5 606 (Supp, IV, 1974), provides in part 
that no apj>ropTl«ition ahall be made to cmtstruct a public building costisag 
?̂.ore than $500,000 unless such construction bas been approved by resolution 
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adopted by the Senate and Houae Coratcitteea ou Public Works. For ehe pur­
pose of securing consideration for such approval, GSA la roqulrod to submit 
to the Congress a prospeetua of the proposed facility including, among other 
things* (1) a brief description of tha building, (2) its location and eeti-' 
mated cost, and (3) a comprehensive plan for providing space for all Govsrn'-
ment offleets and employees In the locality of the proposed facility. Sec­
tion 7(b) provides that tl\e estimated maximum cost of any project approved 
tmder that seoeion as set forth lu the prospectus may be incteased hy an 
<«̂ mouat equal to the percentage increaoe in construction coat from tha data 
of the prospectus but not exceeding 10 percent of tha maximum eatlniatcd coat. 

With respect to the applteabllity of prospectus approval requirements 
t o purchase contract projects, section 5 of Fub. L* No. 92-313 stat̂ ŝs 

"(e) a * * iPtojiicta heretofore approved pursuant to 
the provlalons of the Fublic Buildings Act of 1959, as 
amended (AO U.S.C, SOI oî  aeq*)* may be constructed under 
authority of thla aeotioa without further approval, and 
the prospectuses evOimittiad t o obtain euch approval shall 
for all purposes i, be coaeldeted as prospectusea for tha 
purciiase of space, except that any such project shall be 
subject to the requirements of section 7(b) of the Public 
buildings Act of 1959, oa amendedii based upon an estimated 
noximum cost increased by not moxra than an average of 
10 per centum per year, exclusive of financing or other 
costa attributable to the use of the method of construction 
authorised by this giectlon* 

"(l0 Except for previously approved proepectuaea roferrad 
to in (e) above, no purchase conttact ahall be entered into 
putauant to tbe authority of this section until a prospectus 
therefor has bean submitted and approved in accordaivc<ai with 
section 7 of the J?td>lic Buildlnes Act of 1959, as amended." 

II 

With the foregoing s ta tu tory fromei/ork ia laind, ve t um to the facts 
eoncoming the two projects luate involved: 

Anchorage. 

On July 13, 1972, GSA, pursuant to section S(f) of Pub. L. 3o. 92-313, 
augra, avibinltted to the Senate and House Public t\fotks Cotmnittees a **Prospectua 
For Proposed Purchase Contract Under the Publio Buildings Aot of 1959 As 
;&aended*'' for Project Mumber 50-0031, designated Che Courthouae and Federal 
Dffi£2e Bid.l4ing sad Parking Facility in Anchorage, Alaska. The prospectus 
ima considered under sê ctloa 7 of thc Public Sulldlngs Act of 1959, as mtended. 
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sugxji, and approved by the Senate Public Works Com&iittee ovt Septembot 21, 
1972, aud by the House Public IJotks Committee on September 27, 1972. 

Thareaftet, GSA, using the "dual system" of purchase contracting, 
entered into a "Public Building Purchase Controct and Trust Indenture" dated 
July 22, 1974, on behalf of the United Statas, with the American Socurlty 
and Trust Cotî auy (American), for the purpose of financing several projects, 
including the Anqiitotage, Alaelss project* Under this agtGetient, $4S tBllllon 
serlee K Patticlpatiqn Certificates (PC) were ooid by GSA to the Federal 
Fioianclttg Bank, and the proceeds deposited with American as trustee to be 
diabutsed as directed by the GSA contracting officer for payment of costa 
connected with the vatious phases of construction on the projects covered. 
Under this agreement, construction sites were to be owned by GSA, but title 
to improvementa c<matructed thoreon vested in Mexican ae security for pay­
ment of tha putcltase price (aa defined by the agreement). Vlhen additional 
funding waa necesaaffy for aubsequiint phases of conatttictlon, tha agreemont 
provided fot the idou^nce aod sale of additional aeries of PCs. 

On June 27, 1975, GSA and Ametlcau terminated their agroeisent of July 24, 
1974, and executed a nev Trust Agreement and Indenture. At the same time, 
GSA and the Fedetal Finaucing Bank (Bank) executed a Public Buildings Pur­
chase Conttact and Financing Commitment, to provide financing for the con-
structioQ of certain public btilldiag ptojacts including the Anchorage project, 

Undat theae agteemeata, tathet than financing construction thtough salos 
of PCs to Inatitutlonal leadeta, GSA financed construction through the Bank. 
The Sank would, oa 2 days notice at the and of each month, notify the GSA 
of the intatest t u t t i applicable to the lutetlm Certificate to be purchoaad 
by tha Qjuik on the next ŝucceeding buaineaa day, Tho next <jay, ̂GSA could 
deliver to the Bank an Xutetim Certificate stating the principal amount 
thereof, the interest cate, and that G$A would pay the Bank such principal 
cmd inteteat in accordance with the tetms of the Financial Agreoaent. Upon 
teceipe of the Intetim Cettlflcate, tha Bank is requited to wire transfet to 
the account of American as trustee, tha principal amount thereof. 

Tbereafter, American disburses the funds as directed by GSA to ^ a j i o t 
construction, and title to Impcovemente is vested in American os security 
fot payment of the purchaae price. The putchasa price la tho aggtegate of 
tho principal amoua« of all Interim Cftttiflcatea purchased by tha Bank plus 
accrued Intereat to the closing date* On the closing date, GSA delivers to 
the Bank a Final Cextlflcate in tbe principal amount of the ̂ utchase ptlca 
bearing Interest a t the rate tequired to yield a return to the Bank equal 
to tliat the Bank wottld have received ftom all luterlm Certificates, and the 
Bank dellvese to GSA all Interim Certificates for cancellation. 

In Januaty, 1976, GSA, subisitted to die two Public Worlds Committaea a 
revised proapectua (Prospectus Î o. PAK-76016) for the Coutthouse, Federal 
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Office Building and Parkins Facility project in Aachotogc, Alaalia, "Shia 
tevlalon waa ^pptoved by the Senate Public Works Committee on February <i, 
1976* and th© toixse Public Hotka and Transpottation Comnlttae on March 3, 
1976. 

Tne doiictiption of the proposed project in tlie original prospectus con-
sidorcd as.d (ippsnisvcd ia 1972 atatod that: 

*'TIia project eonc«SBplatea t^e consttuctlon of a Federal 
building, undet a Furchasa Conttact Agreemontj to provldo 
space fot the U.S. Postal Service, U.S. Coutts, and othet 
Federal agencies, and an adjacent patking facility on a site 
feo be acquired.. 

"ApproslBsat® Area! Qtose - 1,037*000 Sq. Ft. Het - 803,009 Sq, Ft." 

T£ie eatlnated eost of financing at that time was aa foilowst 

"at Coat of Site, Besign, and Building $71,496,900 
'̂ b* Proposed contract Term . * . , * 10 to 30 years 
"e. Eotltaated Rate of Xn:tetest on Putchaao Contract . 7o3 Ferooat'" 

The "oynopala" of tha teviaad prospectus provides thats 

"Tillie prospectus aupetaades and replaces a pioapeetus 
approved ptcvlotisly by the Public T̂ ottts Cocsaitteaa of the 
Cougreas In September 1972* The approved prospectus pto-
vided for construction of a Coutthouse, Fedetal Office 
Building a a i Parking Facility to contain about 723,000 
aquate feet of space including parking for 725 vehiclos at 
an estimated cost of $71,496,006 to ba finance undor a pur­
chaae conttact agtaement. 

*'As a result of rising coats and inflation, aa xjell aa oil 
pipeline activity peculiar to Alaska, recent design nnd eott-
atruction cost ostlmatee ptapated between the concept stag* 
and tcmtatlvo 3tage of design. Indicate availabla fuxide are 
insu£flcl«ant: to coniplete a project of the ocopa authorised. 
A restudy of ardency requitemcnts and altemate solut iona 
Isidlcata a contlziulng ueed for the project. Certain agancias, 
otlglnally plarmed for the atructuro, will be rstalned in 
loosed apace. Aa now plaaned, tba new building villi provide 
an Occupiable area of 515,000 square £eee, instead of the 
728,000 square feet approved in 1972, at the originally approved 
&at±mated cost of $71,496,000* A site haa been acquired and 
fiua<le aro availsibl* to proceed with the project upon apptovai. 
of thia prospectus. The new building la plannod for completion 
by Soveaber 1978." 
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Atlantai 

On August 30, 1966, GSA submitted for the approval of the two Public 
Wotks Committees of the Congteesi the Prospectus fot Proposed Construction 
and Altetatlon Under the Public Buildings Act of 1959 fot three ptojacts 
in Atlanta, Georgia, including Project Humber 10-0121, designated "The 
Courthouse and Federal Office Building," The prospectus was apptoved by 
tha Senate Public Wotka Committee on September 20, 1966, and by the House 
Public Works Committee on Octobet 6, 1966. 

The Goutthouse and Federal Office Building had not been conattucted by 
the time Pub* L. Ho. 92-313 was apptoved aud so it become one of the 63 
previously authorised building projects fot which the use of putehase con­
tracting was authofized by Section 5(e) of that Act. See U.K. Rep, Ho. 92-
989, aupra. 

Subsequently, GSA entered into a Public Buildings Purchase Conttact and 
Truat Indenture dated as of August 1, 1973, with the Fitat Kational City Sonk 
(national) to provides inter alia, for the initial financing of 17 apptoved 
projects, including the Coutthouae acd Federal Office Building in Atlsinta, 
Georgia. Pursuant to this agteement, PC's series H, in tha aggregate prin­
cipal fimount of $71 million, were Iseued on Auguat 2, 1973, and sold putsuant 
to an agteement dated July 26, 1973, between the United States and representa­
tives of purchasers of PCs* The agreement also provided fot the iaSuance of 
othet seties of PC's as additional funding became necessary for ŝ v îtiQXimM." 
phases of construction. (Series I axid J were subsequently iseued and sold 
under the agreement.) Proceeds from these sales were deposited with National 
as trustee and dlsburaed at the direction of GSA to pay fot the coxustruction 
of imptovementa on 15 of the 17 ptojccts. Title to such imptovements vested 
in the trustee as aeoutiey fot payment of the ̂ jhtrchoae liitlce, Tha Courthouse 
and Federal Office Building in Atlanta, Georgia, was one of tha two projects 
fot which no proceeds from the sale of PCs were used to finance conatinictlon 
of inprovements. 

In April, 1975, GSA submitted to the two Public Wotks Committaes a 
"Prospectus to Amend A Public Building Project Authorized Under tlie Public 
Building Act of 1959, As Amended (So. PCA-75015)," for the Richard B. 
Russell Federal Buildiug (formetly Courthouse and Federal Office Building). 
Thla (mendment to the prospectus was approved by the Senate Public Works 
Committee on July 31, 1975, and by the House Public Uotka and Ttansportation 
Committee on Novembet 20, 1975. 

A First Amendment to the Public Buildings Furchase Contract and Financing 
CoMiiitment dated June 26, 1975, between the United Statea and the Federal Fi­
nancing Sank and a Flrat Amendment to the Truat Agreement and Indenture dated 
June 26, 1975, betwê in the United States and American Security and Trust 
Company, were executed and dated February 27, 1976. The purpose of these 
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ffiwo or.isndaiGnto tras to ijaciudo uadat the .aii?.endad agreGaento' coveraQa two 
awtfcotiaed purchaae confctact ptojecta i:':)tilch had thctetofor hcon coveted 
a«j>lely by tho Ptablie 9uildlBS9 Purchase Contract aud Stuot Indentute dated 
AisrjuaS 1, 1973, h<afewcea .̂!i« Unifced gStatcs and na t iona l . The projects added 
'Cf'Stei tlm Rwo for lirhlsh ao laptoveaeots had boen consitructed ox j>cld ?ot by 
tioivsij ^^oeG-cda iis^n £:UQ e a l ^ of !?C3 aad includod tlte aiehard B* Russell 
Federal Building i a Afelcata, GSA l«f©smQily a^lvlsed fS3 £hat the ire^ioon i'ot 
a4«iteg ehe ^ o ptojecta t o Sha agreaaeota ef June 26, 197S, woo tha t i t 
coald ra^uea Sinancfeg e.mta and-achieve g tea te r caee in opotattng tai^^et tho 
sj^tGCiE-^t. Futthcit, oaly two projeats wete added ©luce no t i t l e to laBprovo™ 
minto htid yet •pasted In Sat loaal as t ros t ee -under t he i r agtecsioat and, 
tiGroSfii5?J3', ao ptobleia to-ss laroated coaeemlng the o p l i t t i n g of t i t l e - in a 
Blagla iiapKovaaient aaoug t^ro t r u s t ee s . 

fho deee t lp t l sa &n she ptioapHictm fsjt ehe Atlouca project I n i t i a l l y • 
?jr©p03Qd sad Sippt0v&d i a 1966, a ta tcd that t h i s project coutiBsiplatad "tha 
cc5-?tat;ijUct4oa of a €ourtliC5ua« and Fsjdetal Office Building, with a i r - eond i t i ea -
tngy t& ^urovlde apace ^or cho United States Courts and otliet Fadetal agoncicfl 
c>ii a o i t c fe© ho acquired,'^ t^ith an ;spptox.lriata n'eoa of 1,123,000 gtoss squate 
fas t atid 815,000 aet aquare foot, TJie sa t laa ted laaxifaua coat of . the projact 
a t tsiat tifao waa s tc tod to bo: 

"1» 51ta, doalsn, otagineetlng, supervision, e t c . . . . . $ 3,141j 

" 1 . Improveaianta . . . . 24*2.12,060 

"Total Batteated ir̂ axitaura Cost , 027,3S3,OOO." 

Tho (mOLVî jmnt to fche ptoapectus approved in 1973 VSM submitted to J 

"* a a Increaae the authorised naxlmun l imi t of cost for 
ehe public bul ldiag project l i s t e d below. The gtoaa atea 
of tho ncw building ptojeet has not increased beyond 
tnuthovlKed l imi t s and I t s jue t If i ca t ion , as deactlbcd in 
the approved Ptoapectua fot Proposed Consttuctlon, has not 
l0Qe«ueds however* tha maxliaimi iiii<it of coeit has Incteasad 
abova the aeiounts authotiaed by Sectioa 3(e) of Public Law 

92-a i3 . " 

Tho ss&QUil̂ ent Indicated that the d^iauges proposed were as follows: 

Approved Eatlssatod Revised Estimated Difference 
" v m i ^ ^ t m CCST: ITaidLmua Cost Maximum Co-tt and S 
S i te $ 1,652,000 $ 2,900,000 $ 1,248,000 - 76?. 
Uesalgn & Sevlcw . . 1,029,000 3,311,000 2,482»000 - 2A12 
l-racageaent and 

Inapecfelon . . . . 460,000 3,321,000 2,861,000 - 6212 
CorJSittuctlon . . . . 24^212.000 67.334,,000 43,122.000 - 178% 
TOTAL COST $27,333,000 $77,066,000 $49,713,000 - 1«2S 
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"APPBQXISIATS .AggAS» 

Gtosa Square Foet 1,123,000 1.213,200 08,200 - 8Z 
Occuplabla Square Feet 703,450 794,600 91,150 - 13X,'* 

The revised estimated masimum cost is encltisive of financing and other <Roota 
Q̂ ,fefibutable to the purchase conttact aethod of acqulQltion. 

Ill 

'She basio issue to be resolved concerns the appllciiblllty to the 
Mehotage aad Atlanta projects, ao described above, of the otatutoty p*o~ 
htbltione agaiust "entering Into" ot "executing" putchasa conttacts aftet 
Juno 30, 1973. &SA*3 vl«?a on tha effect of the statutoty ptohibitlona ato 
aot £ot£li In a latter of August 3, 1975, from its Gouctal Counsel to tho 
ISajotity Counsel of the louse Coanalttae on Public t:Jotk«, which t e a i » in 
pars &e followoj 

"ti?e conaldet a purctuiae conttact to have been 'cjntatad Into,* 
for putposQs of Subaection 5(g), when all acCioae have been 
token that ate aacaflsary t o create thoso Icsgal obllaatloaa 
required to acciMjjplieh She putchaso conttact. In the case of a 
'l̂ acJiage syotom* putcUase conttact (undet which ayatem a alagl^ 
conttactot fiitancas and constructs the ptojact), these neces­
saty actions ate comptiaed of (1) the timely submlssicn to 
GSA Of an acoaptobla bid, on the Conttact to Finance, Con-
fittuct and Sell, by a roaponalv© ond teaponeibla blddet, aad 
(2) the timely acceptance by GSA of the bid ;„ of the loweat 
reeponalve and responsible blddet* In the case of a 'dual 
oystcm' purchase contract (undet trfilch GSA conttacts aopat^eoZy 
fot eonatructlon and financing) what a the financing is derived 
£tom soutcea other than the Fedetal Financing Dank, the nec­
essaty actiotui are comptiaad of (1) the timely aubmlsalon to 
GSA of an acceptable bid to putchasa the soriea ol GSA par­
ticipation certificates v/hich ia being laaued and sold t o 
flaance a projoct or gtoup of projects, la whole or in part; 
(2) the acceptance of auch bid by GSA; and (3) ̂ he execution, 
by tl̂ e GSA cmnctactlng afflcer and an official of a ttuatea 
bsnk, of a Ft^lle Buildings Putchasa Contract and Ttust Inden­
ture, covering fehe project o r group of projects and undet which 
ladet-jitute the octiea of patticlpetlon certiflcatee is being 
issued and sold. In tha case of a 'dual oyetam' purchase coo-
tract under ̂ ĵhieh fluaacing ia being provided by the Fedatal 
Flcancing Bank, the nececaary actions are comprised of (1) the 
execution, by the GSA eoatractlug officer and nn authorised 
repteBontative of tha Federal Financing Bank, of a Public Build-
it\gs Purchase Contract and Financing Commitment, ̂ ad (2) the 
ê cecution, by the GSA conttacting officer acd an officer of a 
trustee bank, of a related Truat Agrcesient and Indenture. 
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'̂ iTflCh yce]?eet to aay 'ptt^joct' othottrlae duly authorlsod 
uft'^et soeti^oa 5 o i she Aaondmes'ita, but which ha© not been 
t'he aubjece of a putehase csmfcract entered in to on Qt before 
J^ae 30» 1973i, i t i a c lear t h a t , ^utsucint to aubsection 3(g) , 
she auth&ti'iy to enter i a to a purchase cont tact eovarlng any 
sacfe psfojciae e ^ i z o d a t aidnlgllt , June 30, 1975. Xt i s aloo 
a laar that fjj« si&Qaction would not pGrmit a pre—esiatlag 
putchasa ccnttacf; to be.anended a f t e t June 39, 1975, to 
is-5cl!E4«» a tisM ptojcieS: not covered under auch 5i?ce--«xlaclng 
putchsisa eistttsracfi* 

'Xii^i res^ecfis luajevet, to putehase coat taeta tJhich have been 
"entered iisto* on o t pr ior to June 30» 1975, aubaeetion 3(3) 
Aooa not , in out opinion, ptc&lbit the execution, a f ter Jime 30, 
1975, of audi cEaeadtienta of, supplements t o , ot other dccumsata 
^related feo, ouch pteKexlating putchaaa conttaete c a. a te acc-
(Sjcaty ful ly to afface she purpoea and int«tnt ®f ouch pre--
eala-tlag pnTQlmsQ conttaete aad as a t e In keeping with the 
purpose and intSent of sect ion 5 of the Amendse.'ats, Such 
pGtialttod QsaandSBBnta, suppleaaata, and other tocuriianta, ^lould 
include, but not aecoaoarlly be limited tOj, ehe fo.lloi-?ing: 

"CD A sssppleaaoaSal tadcmtute, providad fot In. a 
prs-Qalasiajj Sadau^ute, providiag' fot tha Aisstaafiie© and 
aala of aa addi t ional oetiea ©f pa t t l c lpa t ion e e t t l f 1 -
c:i3t«s to eoa|>late £iha contemplatad financing of a project 
(Ejt gto^ep of projec ts financed in par t by the p t lo r Igsuance 
and sa lo ot one &v move aer ies of pa r t i c ipa t ion c a t t l f l c a t e a 
uadot the ln<Sen£us:e ekoa auppleoveatod. 

'*(2) A suppletsontal indenture, prevlded for in a 
ĵ rej-esEiffifelag ia^isasture, providing for the laauaacc imd 
oali? of an addi t ional aat iea of par t ic ipa t ion ce r t i f i c a t e s 
t& finance previously uaforeseea coata of a project o t 
gro^P ot ptojocta jpnavioualy financed In pa r t , »ubjoct to 
the pr ior condition tha t a l l ntscessaty revised prospectus 
approvals have hoen obtained. 

"(3) la ter ls j aad Fi'aal Cart i f lcatea of Obligation., to 
bo executed and deliveted to the Federal Flna.aclsig Bank pur-
av-ant eo ptQ-asiiaelag Piiiblic Buildings Purchase Contracts and 
Flaanclag SoGmltmonto between GSA and the 3aak. 

"(4) Aa cTaaeadiEanfe to a pre-Qxlstlng Conttact £0 l^nauce, 
Goffi£*truo£ aad S s l l effecting au Inctease tn the Purchaee Pr ice 
So covor iaoroaaGd cos t s , or changes in tha ocO|?e of the pro jec t , 
rjiabjiseS £0 tl'ie p r ior condition aliat a l l neeeasaty revloed pro-
Bj?actu3 oppsovnia have been obtained." 
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ti^hlle i t la aot aeceoisaty S:Qt ua eo paae upon all , opeclfiie aspects 
fchcteof (including sh© four Hated i tema), tlie above-quoted aaner.al andlyola 
of wSsen a putdiase coa t tac t haa been *'eatated into** for putpoacs &t th& 
a t a tu to ty cutoff eeeaa cor tec t in to la t ion to thm "package systeaj" and eho 
o t i s l n a l "dual syateta" «aethoda of putchaaa conttact ing % aowevet., in the 
case af the sAodiflod "dual syatem"^ of j^usrchase c^aetaceing fot ph&Bdd con-
a t r ;ction-~4:fia vtotkad- asijd for the RWO projects here 4avo.lved-**~it 1« le;-ia • 
c l ce r thatj execucion of tha Inl t laX s>utchjiaa eoat tac t and t t u a t toleiatuta 
conaeltute " a l l actlona * * * that are tiecaaaaty feo c tca ta choso' icigal 
o'J)li^a£lona raquirod to^ aacorapliah tlia putchaaa contract,** a t ictaat trlth 
Tsfaap-ect t o liidf.vMual cmist tuct icn projecta»«!ir Although- the l a t t a t tnethod 
1?IQ1J2'C!I<1» daaicnAtlon of p a t t i c u l a r consttuctlon pro jec t s , flUiSncing tmd^t 
tha ^tttciiado eont taet and Indentuta .la easent la l ly Independent of tfeeoa 
patticul^ar p ro jec t s . Thus sect ion 2,92 of the taQpective ssurehooa ©©nt^-acta 
eo^otrina the. Aacao.tag;e and Atlanta projecta stiitfes l a pat t? 

'*Ce-.?;>affcructlc3.. af... Ictptoveti^j;.?!. Tl&le to ljmst5vqm«nta.. 
Tlie G"i iatanda sfco ^tccssed to acqviito titlo ta eadt .sf tha 

- Bf.t^a »ot owaad by It at tha date hereof, to etitrar Into 
Q.-.yjtWJtQti'd'iH SmSiii'^^CKi ftca ^^IKA «:O «:i::'», and fto ptocesjd &® 
'^iC'^so, t'ae Is^Ei!>'fe-^«.'asj.i£a -{:o- 'je e«3a.^t'itt;-cted on Sha tfie-pec?:i'vi>'a-
sSfcc*. ITcS'feiftg. hetala ah&ll sa 4eeate.d ao llnllt £ha srlsh-fc 
@2 £r?.3 GGA fco altct ©t s^nd' the Conatruction Caaferacta,, 
i'iikcludiftg the dtc!wlri;sa aud specif Ications, to^ tatmlnatfe ouch 
conttC'G'X' "St fco eat-at i;,-^?:® ar*H CQJi3t'^factloa Coxittacts i?<jis-ta.!ag 
t& Q^ eccQ t*s?-4)jcicsj* * * *i'' tjS-

?:•? l?fin.e, &J3<?- AellucKa pmjac t was in offset ttan4)i?©ttad from ©ne ij^-itGhaae 
cuc:tr;ic,i £0 ojiothet* Sea discussion ^^fifia* 

ro;feocs2» c&ice pioject design and c&tiatmctloi^, as- t rel l aa acscq©ory . 
gfeoiactegj g>r:5iŝ -,..-.3d i a phaaca under the iiodlfled dual aystea, ptai&Qta d€isij5-
j!!.'?,2c:i l a a purchaae coat taet and Indenture executed bef ote June 30, 1973, 
a^y Eot ac tual ly havo been i n i t i a t e d ot oven placed under design or cot>-
GttmcSioo (Eonfiraato by tiiUt date . With s'ea.t?act to projocta in th ie cas«goty" 

* AltJstrtifjh tilio atatata-ry caSofSs a te t^srietcn i a £c;<:rjs of pwrcSiaas contracta 
ffl? Cufifi, tt.i?.hcr? T̂ ifaca tko actual !.-?t©Jis£ffl iJfeo-f.ĉ sd chetewitadet, GSA reeog-
olaes—eotr©qfcly, i a out vî 'r<^—î hat the cutc^iif operatea io p tac t l ce on 
tlto baaia of ptc^jects eta wel l . Thus G3A concedes tha t a ptoject ^^Ich 
xms not aubjece to a putclsana contract exis t ing on June 30, 1973, could 
•Q'Cit ba ccMsd g<D ix ptnoitlegln^j pufchaffia sonttcot a f t c t fthat ?late. 
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tjhlch apparently Include the Anchorage aad Atlanta projects—it aecsiia that 
GSA would have no legal obligations aa of June 30, 1973, to ptoeeed with 
them/ 

i^evettheleaa. we believe that GSA* a baaic approach of coxujideting the 
statuCoty ctitoff inapplicable to projects dosianated for consttuctlon uuder 
puBchcQo coattacts and indentures Initially executed by June 30, 1975, ta 
roasouable and in accord with the purposes of the relevant legislation. 

TSsa legislative hlstoty of section 3 of Fub. L. Uo. 92-313, discuoaed 
l?ravlou3ly, indicates that tlie ptiaaty latent uudetlying thc putchaee eoa-
tract authority was to assure conotruction of mimotous urgently needed 
buildings. Aa G3A*3 Gexttatal Counsel stated in his opinion to ths Houoo 
S'ubiic Worlia COiamittoe: 

"« « a It Eu^ be coacludad that the Congteas intended 
that allc act lons be taken which would be necessary fully to 
otie^ct the latant of the Congress that these projects be 
financed and built iu a manner which would best setve the 
interests of the Governiaant and as economically as reasonably 
possible. Such actions would Include the execution of such 
documente as would be requited ccotiomlcally to complete the 
coatemplatod financing of sudlt projects or to effect such 
changes in the coat ot construction scope aa would be in tho 
beat Intetest of the Oovetcmeat subject, of coutse, to the 
fstiot iip̂ toval of the Committeaa on Public Wotks in appro-
ptiate cltcumstancea. The same observations may be dtiara 
even wota forcefully ftom the fact that the Congrats, in 
subsection S(f) of tha Amendments, authotlsed tha Comaltteea 
on Pultllc Wotks to a^ptove new purchaso contract projects at 
any tliae prior to June 30, 1973. To conclude t!mt the Coa-
Qresa intended that no necesaary tovisions to such original 
63 ptojacts, or to new projects apptoved undet aubsection 5(f), 
could be made aftet June 30, 1973, when valid putchase con­
tracts covering 3uch projccte had been entered into prior to 
that date, ia to presume on intentiott on the patt of tbe Cou-
gress that the best intetesta of tha Government could not be 
inccommodated within the othetwlse broad authority contained 
in section 3* Sucb a conelualon, in our opinion, is 
?jn3upportable. *' 

GSA determined tliat the taodlflad dual system for financing and con-
s$:t:uctlon of projects was the most efficient and economical toethod of accota-
plishiug :̂he purposes of section 5; and our Office austalned C^A'a authority 
irt thia regard. As noted previously, the modified dual system necessarily 
lavolves a aeries of actions over time, î̂ ete projects are approved for 
eonstruction and designated for financing under purchase contracts and 
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indentures executed by June 30, 1975, phases of financing and construction 
occurring aftet June 30, 1975» are in substance contemplated by and aupple-
saental to the original documents* Certainly it la reasonable co conclude 
that Congress intended GSA to catty a ptoj^ct thtough to completion, and 
the fact that a project takes a long tiiae to flnm:ica and build should not 
serve to dofoat tha intent of Congr«as that such project be constructed. 

Thus, in out View, the two projects heta in queatlon are not subjoct 
to the statutory cutoff sinoe both were covered by putchase conttacts entered 
into or executed ae of June 30, 1975* 

IV 

It remains to consldet whether tha specific modifications with tespect 
to tho Anchotage and Atlanta projects opetate to remove them, in substance, 
ftom coverage under putcUaaa conttacts entetad into by June 30, 1975. 

As noted previously, tha Atlanta ptoject had initially been designated 
fot consttuctlon undet a purciiase conttact and indentuta entered into in 
1975* Howevet, in February 1976 the ptoject was traiiafatted to anothat 
purchase contract (which Itad initially been entered into aa of June 26, 
1975), in Otdet to teduca financing costs and achieve greater ease in opera­
tion* Since the Atlanta ptoject had been coverad by a putchase conttact 
exlatlng prior to June 30, 1973» its ttansfer to another pteaxlstlftg put-
cliaee contract after that data does not appeat significant in t ^ t a a of the 
atatutoty cutoff* The other issues concetniag these projacta involve modifi­
cations in the projects themselves which required approval of tavlsad 
ptospectuses aftet June 30* 1975, 

Under aubsactions 3(e} and (f) of Pub* L* ilo* 92-̂ 313̂  aupra^ putchase con­
ttact authotlty applies only t o ptojacta which tacelved ptoapactus approval 
by the Senate and liousa Committees on Publio Wotks putsuant to section 7 of 
the Public Buildlnga Act* Howevet, subsaquanc amendment or tevlalon of the 
prospectus does not In and of itself constitute a revocation of prior project 
approval. lAilla an ̂ eaendmeat ot modification to m prospectus msy bring about 
changes in a ptoject, it m«y also indicate that a particular ptoject, alteady 
(approved aad i n existence, should continue* Thua a "new** ptoject la not 
^eceasatily created by such action. Tha atatutoty cutoff data for putchase 
contracting seema to ba dltactad at ptaventlng tha placing of any ptoject 
not ptevioxjsly covered by a putchasa contract t^det a purchase conttact after 
June 30> 1975, not at halting action oa ptojacts already covered by putchase 
CQuttacts. Thua the question of the effect of on amendment ot modification 
of a ptospactus In determining vdneeher such ptoject mlgh^ still be considered 
to be coveted by a purchase conttact executed prior to June 30, 1973, can 
only ba anst/eted by considering tha nature and degree of such changes and 
not by the fact that ^hey took place aftet June 30, 1975, If tha ptoject 
as oiGended ov modified is .Substantially the same as tha ptoject initially 
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placed under purchase contract, then, in our opinion, it is not in viola­
tion of the prohibitions set forth above. However, if the amendment or 
modification substantially changes the project from the one originally 
considered and approved, it thereby creates a "new" project, and it would 
be in violation of the prohibitions set forth above. Naturally, such a 
question is one which can only be determined on the specific facts involved 
on a case-by-case basis. 

We are satisfied that the modifications relating to the Anchorage and 
Atlanta projects do not make them "new" projects in this sense. With respect 
to the Anchorage project, rather than request an increase in the estimated 
maximum coat necessary to build the entire project as originally approved, 
GSA sought through the revised prospectus and was authorized to make a 
reduction in the size of the project commensurate xirith the previously 
authorized amount. Thus the project was diminished in square footage by 
36 percent from the original estimate and by 30 percent from the original 
design. Hoxgrever, the intended purpose and justification for the project 
has remained unchanged, except to the extent that the reduction in project 
size affects the ability of the Govemment to fully consolidate its agencies 
in one location. While the space reductions are large, in our opinion, the 
overall project remains substantially the same as the one originally approved. 

In the caae of the Atlanta project, a revised prospectus was submitted 
for the purpose of revising upward the original maximum cost estimate. We 
have been informally advised that the increase in the revised estimated 
maximum coat is attributable to the inflation of construction costs between 
the initial project approval in 1966 and 1975. Moreover, aside from 
increased coats, the nature of the project in size and purpose is, with 
a minor change, the same as that approved in 1966. 

In sxim, it is our opinion that the Jime 30, 1975, statutory cutoff 
for purchaae contracting does not, under the circumstances described 
herein, preclude completion of the Anchorage and Atlanta projects. 

Sincerely yours, 

(SIGNED) ELMEft B* STAATS 

Comptroller General 
of the United States 
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