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The Comptroller General

During our audit of the Jacksonville District, Corps of Engineers,
for the fiseal year 1956, we noted that surcharges, included in rental
receipte derived from leases of Government-owned plent to qualified
parties othor thon Federal agencies, were retained in the Corps!
Revolving Fund, established under the Aot of July 27, 1953, 10 U.S.C,
190b, instead of being covered intc the Treasury es miscellaneous
receipts,

Surcharge receipts are retained in the Revolving Fund in accordance
with prescribed procedure, Paragraph 7116,71 of the Orders and Regula=
tiona, Corps of Engineers, provides that a surcherge of 25 percent be
made in computing charges for rental of Covermmenteownsd plant to certain
qualified parties, This surcharge is required to bt added to the esti~
mated cost basee=gcomprised of all elemsnts of cost, including overhead,
insurance, depreciation, and accrucd leave--established for the plant
rented, Par, 207.8(0) of the Corps' Programming and Accounting Manual
requires that all receipts applicable to the established cost base be
credited to a corresponding cost account within the Revolving Fund, and
that receipts applicable to the 25 percent surcharge be credited to a
nonoperating income account of the Fund,

During the fiseal years 1955 and 1956, the Jacksonville District
rented the dredge "Hyde®™ to private partles for dredging operations in
Venegusla and Puerto Rico under authority of the aot of August 5, 1947,
(10 U.8.C. 1270) cited in both leasea, Collections under the two leases
totaled $160,591, of which $118,282 was credited in the Revolving Fund
as a recovery of costs incurred and $42,309, representing 25 percent
surcharges, was credlited to a nonoperating income sccount in the Fund,

The Corps! practice of augmenting the Revolving Fund with collections
applicable to rental surcherges has beun in existence since at least 1953,
In our "Report oh Programming and Accounting Under the New System
Installed July 1, 1953," for the fiseal year 1954, transmitted to the
Chisf of Pngincers (B=118634), ws stated in commection therewith that,
"The 25 perdsnt surcharge imposed on such loans is in addition to the
revolving fund costs of meking the loan and 48 not intended es a recovery
of eost, ruther 1t 1s to assure that the Corns does mot commete with

private eaturprise® and reecszmonded that collestions Trom this source
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be returned to the Treasury as miscellaneous receipts, The Chief of
Engineers in commenting on this recommendation disagreed with our
findings, and stated that the 25 percent surcharge was ineluded as

an estimated cost faotor, "for the protection of the goverament against
unforegseable costs and increases in price levels ##%, The amounts
paid #** ars credited to the Revolving Fund pursuant to Pubiic Law 133,
83rd Congress, lst Session, approved 27 July 1953, and pursuant to

33 U.S.C, 559," Reply to our inquiry relative to the "Hyde" trans-
astions calls attention to these comments and states that the views

of the Chief of Engineers on the subject remsin unchanged,

The Aet of Auguet 5, 1947, cited as authority for the lease
agresments, provides thats

"In the event utilities or services shall be furnighed
by the Department to the lesase in comnectlon with any lease,
payments for utilities or services so furnished may be covered
into the appropriation or appropriations from which the costs
of furnishing eny such utilities or services to the lessee was
paid, Except as otherwiss herelnabove provided, any monsy
rentals reeeived by the Government directly under such lease
ghall be deposited and coversd into the Treasury as
miscelleneous receipts,”

The Aot of July 27, 1953, eatablighed the Revolving Fund, and
provides in connection therewith thats

“"The fund shall be credited vwith reimbursemsnts or advances
for the cost of equipment, fasilitles, and services furnished
at rates which shall include chargss for overhead and related
expenles, depreciation of plant and equipment and aecrued leave,”

Section 13 of the River and Harbor Aet of fugust 8, 1917, 33 U.s.C.
559, provides as follows:
- YAmounts peid by private parties or other agenecies for
rental of plant owned by the Govermment in connection with
the prosecution of river amd harbor works shall be deposited
in each caes to the credit of the appropriation to which the
plant belongs,”

After ﬂanaadering the above statutorv authorities cited by the
Corps, we are of the cpimion that the surrharges in question should
be deposited into the Treasuxy as miscel4‘n ous receipts for the
following reasonss




P

1.

2.

3.

boe

“3-

There appears to be a clear intentlon im the Act of
agust 5, 1947, cited in the "Hyde® leapes to require
collections in excess of applicable costs of plent
meintenance to be so deposited. '

Seetion 101 of the Act of July 27, 1953, which estab-
1ishes the revolving fund, is a speclal statute, and

we believe controlling with respect to fund aotivities
to the exclusion of other legislation which may be in
confliet with it, This aet specifically provides thet
the fund shall be reimbursed for all costs including
overhead, depreciation, and accrued leave, Our analysis
of ths aost basis used for le ssing Corps! plants diee
olosed that all elements specifled in the aot were
included therein and that the 25 percent surcharge was
superimpossd on this base, Collection of the "base®
would, therefore, satisfy the statute and fully protect
the corpus of the fund, _

We do not congider the Revolving Fund an Yappropriation”
in contemplation of section 13 of the aot of sugust 8,
1917, and, therefore, do not believe that this aot is
applicable to plant owned by the fund, Purthermore, we
are of the opinion that collsotlons of surcharges should
not be retained in the fund, even if ihe 1917 sot wes
found applicable, This aot, we belicve, contemplates
that "amounts paid ##% for rental of plant® be limited
%o oost reimbursement iteme and does mot permit augmen-
tation of appropriatioms by authorising profit making
elsments to be retainsd ‘therein, If this premise 1s
correct it follows that the surcharge should be con~
sidered separately, as an item reprogenting profit and
not part of the fund's cost reimbursable Brental,”
Jenmuary 18, 1939.)

We do mot belisve that the lease covering the use of
the "Byde" in Venesusla, & forsign country, is & rental
of Governmenteownsd plent "in comnsetiom with the
prosesution of river and berbor worke® s0 as to bring
it within the purview of the 1917 aet,

Retention of cellestionse -applioable to surcharges represents a

ermanent incremsnt to the corpum of the revolving fund, Inaemuch as
the revolving fund is pot intended to eperete on 8 profit or lose
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bagis, and since the surcharges are shown %o be in addition to all
other charges included to recover every element of cost involved,
wo believe that they should be deposited in the Treasury as mis-
cellaneous receipts, Since the Chief of lngineers deems otherwise,
the matter is submitied for your considaraticn and instruetions,

(Signed) E. H. Morse, Jr.

E, ¥, Horse, Jr.
Director, Civil Aecounting
and Auditing Division

Enclosuress

v'Work paper file - Atlanta

y Abstract of Comments to Heport
on Programming and Accounting
Under ths New System Installed
July 1, 1953

+ Repori on Programming and
Aceounting Under the New System
Installed July 1, 1953, for
fispal year 1934

B-129718-0.K. _ January 3, 1957
Director, Oivil Acoounting and Auditing Division

Returned. The act of August 8, 1917, Publde No. 37, LO 3tat.
268, codifted e 33 8. 3. C. 559, provides as followsy

”Manu pald by private parties or othor agoneies
for rentsl of plant ownsd by the Government in comneotion
with the prosecution of river and harber works shall be
deposited in each case to the oredit of the apprepriation
to which the plent belengs.®

Ab the time of the snactmént of the foregoing provieion of law
plants owned by the (overmment in sonnection with the prosecution of
river and havboy works wexe leased under the aste of July 28, 1892,
and August 29, 1916, codified as LO U. 5. €. 303 and 3h U. 9., c. 582,
These wers genersl provisions of law for the lsasing of all properiy
ander the control of the Seeretary of the Army and the 3ecretary of
the Navy, and monays recelved under sush leazes were roquired to be
depogited into tha Treasuyy as niscollansous receipts. Prior to the
1917 ach, the rental redeived from ‘the 13&81135 of ra.var and harbor
plants as well &3 other proéparly of : 1 Nz

wers deposited as miscellaneocus reeeipts s buttha 1917 2ot spee:ufi..
¢ally authorized the amounts received from the lsasing of river and
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harbor plants t0 be credited to the appropriation to which tho plant

balonged.

The provisions of law codified as 4O U. 8. C. 303 and 34 U. 8.
C. 522 were repealsd by the amct of August 5, 1947, Pudblie Law 36k,

61 Stat. 77L, which also provided generally for the leasing of all

property of the War and Navy Departments. This 1947 ast dld not
specifically repeal the 1917 ac¢t and there is nothing in its legis-
lative history to indicate any congressional intent to do so. Sinoe
a gensral statute 1s not to be conatrued as affecting operation of
an earlier special statute unless the epecial statute iz expressiy
repealsd or is so wholly inconsistent that its repsal of nscessity
must be implied, it must be eoncluded that the 1917 act was net
repealed by the 1947 ast. The amounts received from leases of river
and harbor plants were properly for eredit to the appreopriation to
which the plant bslonged at the time the Corps of Bugineers'revolv-
ing fund was estsblished by the act of July 27, 1953, Public Law 153,
67 Stat. 199, and the only question is whether this act supersedes
the 1917 act.

The proviesion of law establishing the revolving fund did not
specifically nor otherwise repeal or superseds the 1917 ast. The
revolving fund was established primarily as an accounting device
through whish the various appropriations would be more properly
charged with the cost of equipment, fasilities, and serviees. The
law specifloally authorized the orediting of the rsvolving fund with
certain costs and it did not preclude the crediting of the fund with
amounte otherwise authorized by law to e credited theremte.

The 1917 act is spplicable to any "appropriation® to which any
leased river and harbor plant belongs. The Corps'! revolving fund
was established in an annual appropriation act by an sppropriation
of £100 plus cortain assets, liabilities, obligations, and unexpended
balances of appropriatsd funds. We aee no basis for distinguishing
the revolving fund from any other sppropriation insofar as the
1917 act is concerred.

There 13 no requirement in the 1917 act that the plant be leased
solely for ufe in the proseeution of river and harbor works., The
phrase "in connsction with the prosecution of river and harbor works"
is a limitation on the plant which can be leased with the right to
eredit the rental proeeds to an appropriation. In other words, it
is only the amvunts regeived from the lessing of a plant owned in
connectmn with viver and harbor mrks that ¢an be eredited to an
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It must be soncluded that the surcharges here involved are
properly for eredit to the revolving fund. There is a limitation of
31140,000,000 on the amount of the capital of the fund.

FRANK H. WEFRL

Asgistant Comptroller Ceneral
of the Unlted Btates

Attachment




