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COMPTROLLER GENERAL OF THE UNITED STATES
. WASHINGTON,D.C. 20548

_ M}’ §. 2rn
B-130515(3) o MAy' 8 1969

Dear Mr, Hhmlar

. Reference iz mede to your letter of Junuary 31, 1969, concerning
protests sgainst the congtruction of & bullding on the gite of the
Elue Ridge Job Carpa Center in Marism, Virginis,

You atate that the property »m which the vuilding will de built
iz being leased by the Brunswick Corvoxation, which has a contrect with
the Office of Ecamomic Cpnortwnity (ORO) to train Job Corps partici-
pants in maedical and health gervices. It eppears that the question
being posed is whethar the Brunswick Corporatisa can legally congtruct
the proposed building under the teras o2 its coatract with 0. You
advige that the protesting groun took the matier un with the Towm
Council which upheld the Corporation‘s nosition that the propnsed
building is in mecordamce with the town ordimsnces and bunilding regu-
lations. '

You request that ve review the contract to see if Pederal funds
are get agide fHor thiz kind of lmmovement and to ageertain 1f the
Qarporation hag takem an improper action.

Pertinent factes and circwsstances concerning the matter, as dis-
closed by & repog-t furaished ug by QEQ, mre met forth below.

The Conter is located in Mesrion, Virginia on what was once the
campus of Marion College. The property consists of 3 )/2 acres of land
on the town's main atreet, in 8 residential area, The facilities, at
present, comsist primarily of a Lullding containiag 47,500 square feet
af floor space which was caastructed im 1912 and has been added to
subraguently. Before it was leased for the Job Corps Conter the assessed
value of the property wae $225,000, The propsriy ia swned by the
trustees of Marion College, a nonprofit corporation. It was leased
from tham by the Brumewick Corsoratisn st 1500 per month. The basie
term of the lence wes from July 1, 1967, to September 30, 1968, with
options to extend for ten consecutive ome.year perisds under the same
teras and conditioms. ‘he Office of Bconwmic Opportunity has & right
to sasume the yole of legsses {f the Bramswick Cornaration wishes to

teraimate its interest,
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™he Brunswick Corppration hag agreed that in the event of the
teraimation of the contract betwesn OEO and Brumawick, Brungwlck will
mbke the United States Uovernment the azaignee of the lease, if
deaired. Yhug, the United Btates hag tho optiomal right to use this
property, including the new construction, until at least Seotember 30 ,1978.

The gubject structure will contain 3,000 square feet of flsor svace,

in two stories, the urper to be of prefabricated steel eonstruction.
The contractor for the building is the BurWil Constructisn Co., Ine.,
of Rristol, Virginia and the contract price is £102,236. The intended
use of the new building will be Cor recreation facilities, infirmary
facilitices, lidrary and reading room, and additional clasaroom space.

he request by Brunagwick to expand the Blue Ridpe Center wms
originmlly made in April 1968, It #as felt that there was a greater
need, and demand, for the training they were giving at the Center than
could be mat by the existing canacity. A new bullding, enadling an
expansion of living quarterz, for training and far service facllities
(e.g., Library, infirmary), was required. It was detersmined that
moving the entire Center (thch would mean abandoning existing improve-
wents) or purchasing fee title to the land wvere not alternatives
available to the Job Corns. Nor were other suitadle bhnildinge available
near the Center, '

Varicus other meanz of acquiring a building were exvlared. The
ecotractor and 0B0 attempted to have the lessor (Marion College) ereat
the beilding. Then (EO inmvited Brunswick Cornsration to construct the
building and to charge it appropriaste remtal and finencing (mterest)
conts. Both of these averives vere ultimstely rejected. Finslly, OFOC
decided to have Brunswick put up the buildins et Pederal expense.

QED adviges that the contract made by it with Brunswick enables
the eontractsr to incur reasonsble expenses (with e ceiling) 4n aperating
the Center; btut that it requires Brunswick in sajer procurements to
secure pricr approval from OEO'e contracting sfficer. Brunswick sought,
and 41d obtain, the requizite approval far the conetruction of the new
building 1n queatlicm.

Dwswuch as the contract involved 'permitc mior rrocurenants
(vithin the ecomtract monetary ceiling) by Brunswick, mravided Brunswick
secures rior approval from OEQ, and since such approvel wes obtalned in

violation of the cmtract.
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But it ig almzo necessary to consider in comnection with the matter
the 1omg-eatablighed rule that anpropristed funds way wot generally be
used for the improvement »f private property by an szency »f the United
States in the absence of expressy atatutory suthority therefor. This
rule, however, i3 ane of poliocy and not of rogitive law: consequently
guch improvemenys gre not regarded to be prohidbited in all cases.
ko U.8.C. 278a,"Which permits recairs, alteratlons, and immrovements to
rented property up t> 25 nercent of the first year's rent congtitutes
& Iiz%&ﬂd exceptim t3 the rule. In addition we held in 2 Comn. Gen.
480, Xhat (quoting from the syllabus):

"Phe cast of permanent improvemente to orivate propecty,
an estimated 10 nercent of the total eum to be expended
under a Public Eealth Service cost-reisbursement contract
for the exnerimental dreeding o>f primates for csncer
regearch by the National Ingtitutes of Health, is a
mrover charge azainet appronriated fund, motvithstanding
the peneral rule that in the sbsence of specific legis-
latisn aprropriated funds may not be used for permenent
imorovement of private sroperty, the rule being ane 2f
policy and mot of msitive law, and one vhich has not
been anplied vhere the jmrrovements gre incldental o

and espential for the accmnlishment 5T the purpases »f
the aopropriations, the cost is reazonshle, and the interests
sf the Government are fully vrotected: however, the facts
and circumstances of each case nust be emsgldered, and in
view of the fact that mmder the zronosed contract the
peymanent improvements to the comtractor’s proverty arc
esacntial for the cancer reaearch, the contractor is
particularly vell qualified to perfirnm, and in & climete
ideally suitable for the project, and the cost aof the
improvements is noalnel in comparison with total coaets,
the contemrlated immrovemente will not contravene the
rule.”

We are adviged by OEQ that it has long been aware of the sbove.cited
rule, :B%k;hat 1t hag taken the pasitisn that notwithstanding sectinn
602(h )T the Beanomic Opportunity Act, which gives OEO authority to
repair, alter and imnrove buildings and space In buildings rented by
OB0, without regurd t5 any other wrovision >f law, CRD has attempted to
hev closely to the guldelines established in 40 U,8.C, 278aKsnd the ,
line »f decisions of sur Office eoacerning the making of Yederally- ~

Tinanced improveaments on non-FPederal yenl cetate,
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[ Accardingly, OBO's Procurement Divisisn has deen using the _fSl].aw_ing
foraula in the case 5f leased praperty:

1. Tt Pirst tries to ensure that improvement or
rehebilitation an non-federal nroperty is limited to
2% percent of the snpual rental being maid for the
progerty. See Lo USC, Section 278(e).

 —

"2. Secondly, if improvements are being made which
can be expected to inure to the benefit af the landlord,
it seeks to reduce the cash rent by the amortized emmumt
af the anticipated regidusl valus of the iapravements
which will be lert at the termination of the lemse: or,
slternatively, it eecks an arrangenent vherein the landlard
I b agrees to pey for that reaidual value upom termination of
- the lease.

e g g, e

LA , "3, If the improvements sre greater than the 25 ver-
o cent snnual rent, ond the landlsrd refuses either €5 accent
a reductisn in cash rent or ©> agree t> ray for residual
value, we try to wake sure that the expected value of the
improvements, vhen amortired over the term of sur use of the
property and sdded to the cash rent, dses not exceed 15
: percent of the fair market value of the praperty. ce.,
" 21 Comp. Gen. G06. In short, we consider the amdrtizetion
| of the regidual value of the improvement as 'constructive
| rent,' add it t» cash rent, and atteant to come under the
rental ceiling set out in 40 USC, Section 278(2).
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"y, Finally, if nane of the above conditims can be

. set, then it must be demsnetrnted that peed for the facility
im absolutely essential, and there is ao ather seane 57
meeting that need.” :

According tn OB, in this particular case, it did its best to avold
fnourring expense itself in sequiring the bullding, dat vas unsuceegsful,
¥ It also sought from the landlord an agreement to reduce remt, or to nay
for residual value, but again 1t was unsuccegsful.
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0B0'e repoiticomtimdes:

“he assessed value sf the property iz §225,000.. 'The
cash rent ig $13,00C. The value of the building is
roughly $100,000, aad there 1s an additional §30,000

of ather improvements deing made sn the land. ¥We expect,
through the use af optisng, t5 be able to use the land
for ten yeavs. A conservative egtimeted life of the
improvement ie 15 years. Thus, ve antleipate lesving an
egtimated §50,000 in immrovements to the landlord. This,
amortived over a ten year verisd, weans that we are giving
the landlord an additisnal $5,000 'constructive rent' per
year, That $5,000, when added to $18,000 is still well
umder 15% of fair market value (1.=., $225,000).
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“In additim, you canp gee thei the need f:n- the additionsl
facility was preat and immediante. By pudting it up, we _
increaged the capacity of the Center from 130 to 17C girls,
and our sperating casts went up only mryginally--from an
estimated §1,021,8™0 to 1, 12%,8?0 This reduced the per
enr>llse unit \,aat substantially from §7,860 to 86,0847

et R

OX0 exyresses the view thet the emstructisn of the vuilding fell well
b within the ncope of 42 Comp. Gen. 480,

S In light of all the fmcts and -circumstances, and rerticularly since
_ 0ED has the authwrity €5 renair, alter or improve buildinga and space
V- leased by {t, without regard to any sther provision of law, it ig sur
. view that in the insgtant cage constructism of the building in question
l-: ' need not be considered in comtraventisn 5f the rule against the exnendi-

s tare »f awproortuted funds far ')erwamnt 1'upmvements to nrivate
o mroperty. . | _

b ' Sincerely yours,

1 | | o -

N - R. F. Keller

o _ . ‘For the Comptraller General
1.7 ' _ ' " of the United States

i The Honarable Willism €. Wampler
House 2f Reprepentatives
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