COMPTROLLER GENERAL OF THE UNITEDR STATES
WASHINGTON 28
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Lear fr. Secretary:

Reference is made to letter of Novembar 13, 195h, file (E-1),
from the Solicitor, JSureau of Public Roads, Department of Commerce,
to tie Uirector, Claims Division, requesting decision whetliar the
cost of adjusting and relocating certain telephone and distrioution
pole lines of the Jouthern California iidison Company can be pald
{rom funds made available for carrying out the provisions of sec-
tion 23 of the rederal iighway Act, as amendad, 23 VU.5.C. 23, 23(a).

Jhile the instant matter will be considered as though submitted
by you, your attentien is invited to circular letter B-62L76 dated
Discember 13, 1946, 26 Comp, \jen. 993, concerning requeats for advanced
dacisions by others than the heads of departments.

It appears that the nole lines were erected on lands of the United
States by the Southern California kdison Cempany as part of water-power
“roject ‘ios 67 under license isasued to that company on March 3, 1921,
by the Faderal Power Commission. [t is stated in the submission that
construction of the California State Highway No, L8~E under the Faederal
Highway Act made it necessary to require the company to rslocate and
adjust telephone and distribution lines at an estimated cost of 4890
and that the company has requested a cammitment to pay for the expense
involved, Toubt as te company'a entitlement to payment appsars to be
based on our decisions holding that, in the absence of specific author-
ity, appropriated funds are not available for removing and resetting
privately maintained utility poles, wires, etc., located upon public
lands or reservations of the United States where such costs are prop-
erly payable by the owner of the publie utilities under its franchise.
10 Comp. Con. 3313 20 id, 379. It is pointed out in the submission
that section 2l of the Fadsral “ower Act (16 U.5.C. 818) providss that
"any lands of the United States included in any proposed project under
the provisions of this part shall from the date of filing of applica- ‘ -
tion therefor be reserved from entry, location, or othsr disposal under ~
the laws of the United States until otherwise dirscted by the Commis-
sion or by the Congreas,”

It appears that the highway right-of-way acroes the involved land .
was granted by Federal Power Commission Determination DA-835, issued
September 11, 1953, pursuant to request of July 24, 1953, by the Forest
aservice on behalf of the Bureau of Public Roads. The Commission's
aporoval was made subject to the condition thet the proposed highway
and bridre at Rancheria Creelt Croasing should be constructed so as not
to conflict with the power-development plan of the company. It appears
from a recital in the Determination that the Commission understood that
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such conéition was based on an vnderstanding reached between the
licensce and 4he applicant that the prorosed hirchway would b3 cun-
structed so 23 nat to conflict with the power devaelogment and 12
accomocate tha wroposed nenstock construction, [jowever, the Solie-
“itor statas Shzt insofar 25 the Burssu has teen able to delermine
vhe nove uncerstanding kas reference to latter of ilareh 16, 1443,
from the rignteof-way zn.inesy of the Company to the Durzau which
is confined golely to <he future develornment near the Tfard Tuanel
Ciblet and the visr foundaticns of Hoed Bridge.

By letter of February 25, 1355, the Federal Fower Cormission
in res-onse to ouxr letter of January 19, 1955, concerning the watier,
‘gzofed the pertinent provisions of the license for Projsct 67, as
foliswse:

"%, The licensse chall place and 3aintain sultaole
structures to reduce to a raasonable degree the liability
of contact bDetween its iransmission lines and talegraph,
talenaone, aud otaer si; nal wires or power iransmisaion
wires, not owned by the licensee, <he licensee shall also
place and maintalin suitable structures and devices 10 roducs
to a reagonable degres thae liavility of any strueturzs or
wires falling and obstructing traffic and endangerinc life
on Lighways, streets, or railreads,

& * #*

"13. The licensse shall be liatle for injury to,
or destruction of, any buildings, bridges, roads, trails,
laid, or other property of the Jnited 3tatas, ocensioned
by the construction, maintenance, or operatica of the
rrojoed morks or of the wurks appurtsnsnt or accessory
therato constructed under tha licoanse. Arrangements %o
magt guch llobility, either Ly compeasation tharelor,
recoxirrction thereof, or otherwisa, shall be made with
1o comrepriate Topuriment or 2jency of the United States,

* * L 3

17. 7he licensee shall allow officers of ths Tnited
Jtates free and wirsstricted zccess in, through and across
tiie power projzct includad in tais liconsa in the narform-
ance of their official duties, and shall allow tiis Foraest
Sarvies, without charge, to construct or pemdt to be cone
gtrmcted in, througn aad acress tae said nousr nrojact,
railroacs, chubtes, roads, trails, condirits and other rmeoans
of iramsgortation net inconsistent with the enjoyment of
said vvwer projeet Uy the licenses for the purposcs haerein
5ot ¥ortn." (Lupnasis sapplied.)




Bel22171

A8 to ths cirecumstances under which the Determination DA-336 vas
issued, it is stated that the staff study made in connection with the
Porest Service requeat of July 2L, 1953 indicated, from the informa-
tion available at that time, that the proposed highway would not cone
flict with any existing power facilities and that the Commission was

so advisad before it made its determination, Also, it is atated that
the Comnission's determination was based on this understanding as shown
by the firat full parasgraph on page 2 of the Determination to the effect
that since the proposed highway is to be conatructed so as not to cone
flict with the present or futurs power cdevelopment the lands could be
used under the conditions therein specified. The Commission expressed
the view that the licensse is not obligated %o pay for relocation of
wacse facilitles which are a part of the projeet under license desig-
pated o8 Project No, 67. In reaching such conclusion, it is caphasized
that the license does riot include any rrovision reguiring the licensee
to relucate at 1to owun expense any project work to avoid conflict with
Jederal or State hlghways or roads. Furthsr, the view is exprecsed
that tha licease gives the license the rizht to undisturbed osccupancy
of the lands covered by the licenss for the initial license term, namely,
fifty years. Also, {t i3 stated that upon expiration of the license
term, it is contemplated that the licensee will be given authority to
continua operating ths projoet or that it will be paid for the project
propertioes as authorizad by seetion 15 of tha Federal Pozer Act.

In oup decision of Docember 1, 1932, A-L1362, involving a somewhat
similar situvation ¥e rafussd to authorize pajment for relocation of
power pole linss of a licenasee of the Pederal Power Cammission for road
inprovanent puroosss, It was stated in the cited decision that, aven
though the appropriations far road construction weres otherwlse available
for such relocation, it would ssem necessary to limit the use of the
appropriatiom 10 the relocation of such polea as ths Commission, upon
conslderation of all ths facts, interasts and henefits, should formally
decide could not be required to bs relocated at the expense of the
licmnsee undsr the statutes, regulations and the terms of the license, ‘
4s indieated above, in the present case the (ommission, after considara- ,//
tion ef all of the factors involved, has conaluded that the licenses is
not oblizated to ray for relocation of the lines under Commission
license in conflict with Highway LO-2 and we concur in that conclusion.

The current appropriation, Prblic Law 471 approved July 21, 193k,
¢8 stat. k28, Forest Highways, Bureau of Public Roads, provides "For
expenses, not otherwise providad for, necessary for carrying out the
provisions of section 23 of the Faderal Highway Act of licvexber 9,
1521, as amended (23 ¥.5.C. 23, 23a)." Whila the appropriation does
not spacifically provide for relocating pole lines on public lands of
the United States it 1s readily apparent that, in this instance, such
relocation is a necessary expsnse incident %o the construction of High-
way oe L48-B. It is well settled that, with certain exceptions not
here material, an appropriation made available to accomplish a

-3
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particular, purpose by implicstion confers authority to incur expenses
which are necessary and incident to that purpose. 29 Camp. Csn, 419
and decisions thers cited. In view of the Commission's opinion that
the licenses is not obligated to repay for the relocation of the polse
in this instance, the deeisions clted above holding that appropriated
funds are not avallable for such axpenses hezsed upon the parazount rigat
of the United States have no application to the present case.

The gnastion in the concluding paragraph of the Solicitorfs letier
i3 therefore answered in the affirmative.

3incerdly yours,
[CSEPR CAMPBELE o

Camptroller Genaral
of the United Statas

The f[jonorabile
hp Secretary of Commerce




