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GSA Policy Regarding Interim Use of Excess and
Surplus Real Property (Fils B-101646)

Youx msadm of July 22, 1977. requested that we uvm the
legislative 1 of the Taderal Property and Adnintistrative Services
Act of 1349 (ﬂ‘ﬂ}, 40 U.3.Cs 471 ot seq., with regard te thoss provi-

) aling almmmmm rend preperty. Yeu

(G3A) ug'_ mzcm the dnterim leasing or liceasing of excess
and surplus real preperty to non-Federal users ars cousisteant with
congressional intent with respect t¢ property uanagement and didposal.

Ve should say initially that Congress has given GSA broad discre-
tion with raspect m:ummadmuuwa real and
pexsonal proparty. With vespect to disposal and intexim care and handling
of suxplys property, sectiom 203 of the ITAS pmuu in pertinens pare
thatt

"(a) Excspt as othervwgie pmtd‘d in this sestion,
the Administrator shall bave supexvision and dires~
tion over the disposition of surplus preperty, Such
property shall bs dispoaed of te such axtent, at euch
time, in sush aviéss, by such agencies, ag such terma
and conditions, and in such nenhisx, 48 may be pre-
scribed in or purmisut te this Ast.

“(b) The care end handling of surplus property, p
pending its dispositicn, aod the disposal of maln-
property, may ba performed by the General Sexvices
Aduinistration oxr, wisa s0 determined by the Adminie-
trator, by the exeautive agenay in possession thereof
or by any other exscutive ageney consmi.ng thereto."

Implementing the FPA3, GSA his issued the Fadarxal Property Managsnant

ﬁhwum (FPMR), 41 C.F.R. Part 101, Part 101-47 deals with the utili-~

zation and aisposal of rxaal p:opert'r
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41 C.Z.R. 101-47 312 provides:

“A lmn or permit may be granted by the holding
agancy with the approval of the disposal agency, for
wr.aam interim use of surplus property: Fro-

3, That such leasa or permit shall be for & pex~
hdmmﬁhslyw:udomlbam:mubh
nmzmmﬁ%hyn notice by ths disposal

tthwx, That the ude and
ocoupaney will oot nm: are with, delay, ox retard

. the disposal of the property. Ia such cases; &a .

inmasdiate rvight of eatry o sudh propesty may be
granted pending execution of the formal laase or
permit. The lesse ox pexmit shall be for & monsy
conisideration and shall be on such other terms and
conditions as are deensd appropriste properly to pro-
tact the interssts of the United States., Any nege-
tiated lease or pernis shall be subject to the appli~
cable provisions of §# 101-47.304~9 and 101-47.304-12,
axcept tHA no explanagory statemens to the approp-
riate commiztess of the Congress nsed be prepared .
with respedt to a negosiated laase or permit pmwm
for a net rentsal of $100&orhummth.
terminagion by eithaz party on 30 days' notice.”

41 C.7.R. §5 101-47.304-9 m 101~47.304.12 implamens the provisions
of section 203 of tha FPAS dealing with nagotiated disposals and explana-
tory statements, and are expressly mads appiicable te negotisted lsases
or pernits for nom-Vederal interim use of surplus preperty, &/ With
‘raspact to disposal by leass of psrmis, the regul provide that no
axplauatory statewsns nesd de furanishad whare the mouthly reatal ie 31,000
or lefs and the leass or persit provides for teruisatios ow 30-days' notice

by either party.

Section 203 of gha FPAS aad 41 C.F.R. 103~47.304~12 provide that ne
explanatory statsment is required with respect to disposal of preparty
having a fair markat valus of $1,000 ox lass. This i» somewhas different
from the regulatiom for interim disposal by leaze ox permit, whish speaks
of "menthly rentsl.” Hewever, the regulagions ia quastiom de not deal with
diaposal, und section 203 of the FPA3 mikes no refersence to laterim use,

A/  Seetion 203(e) (&) requires that an axplanstory statement be seat to
Congrees with raspect to negotiated disposals of property if che fair
markat valua is ovar $1,000.
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leaving this subject for the discretiom of the GSA Administrator. #/ The
lagielative history of tha disposal provisions is likewise silent on
interim use. S¢s, H.R. Rep. Mo. 83-1763, 85th Cong., 2d Sess. (1938) .

The Administrator has provided the sbove-wuantioned procadurs forx
interim non-Faderal use of surplus property pending disposal, vhich par-
for propexty in sxcess of §1,000 fair markes valus could ese¢aps tha con-
grassional reporting requiressat if the monthly reatal wers 91,000 or
less; but the FPAS nowhere requires such reporting, 7Tha Act lasves the
interim care of surplus property to the GSA Adainiskrator. We aré unshle
to say that the schens he has devised to implement this authewity is um~
reasonadle, perzicularly where property thas might “lie fallew” pending
final disposal could generate revenue for the Govermment pursuant to an
interim laase or permit. . ' _

G3A regulations provide with respect to excass real propesty that:

“The holding agency mey, with tha approval of GSA,
graat righte for non-Federal interim use of excess
propercy reperted to GSA, or portions thereof, vhen
it is detarmined that sueh intexim use is not required
for 25&3:9 aesds of eny Pederal ageucy.” 41 C.7.R. 101~
41'- 3 » '

The sbove-quoted suthority cemtains ncos of the spacifis provielons of
41 C.F.Rs 101~47.312 thas limiy laterim use of surplus real property. How-
evar, tha acheme of the FFMR suggests chet interim use of sxgess zesl prep-
exty is to bs quits limired, singe the regulations require S84 18 scxasa
all axcass real proparty for possible use by othar Fuderal agwmcies. 1f
excHa8 proparty has besn scresnad and not been designated fox use by &
Fedaral agancy, it will be dasignated surplius by GSA. 41 C.F.R. 103-47.
206~1. At that point, interim use becomes eubject to sactiom 101-47.312,
with its requiremsnts as to acupensagion, duration aad terms of use.
Civen the Administrator's broad authority te regulate the wss of excess
real property pursuant to sastion 201 of the FPAS, 40 V.3.C. 483, we cas-
not asy that the regulation with respest to ntn~Fedexal intexim uss is
imperuissible. #*/

*/ 41 C.F.R., 101-47.312 spegifically conditicns a holding agensy's
authority to make interim use agreessats ou the requiremant that
“# & # the use and occupaney will not intarfere with, delay or
retard the dispesal of the property. * & 2" (Emphasis sdded.)

1_/ Sas footnote next page.
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Of coutss, if you find in your audit work that GSA could obtaia
graater revaouss from intexim use of excess o¥ surplus propsrty, oF maks
more efficient use of such property, it might be dppropriate to recom-
send & legislative changs to the Congress. Likewise, if you believe .
that GSA should be reporting more intéria use agreassuts te tha Congresse,
a roecomsendation could be ia ordes. '

Wa hope the forsgoing discussion will be of uss to yom.

m. mm) m
Me, Ostrow, LCD
Ms. Scott, LCD
Index and Files
Indez Digest

%/  Section 202 provides in pertineat part thag: '# & # {in order to mind~
nize expenditures for property, the Admiunistrator shall prascribe
policies and methods te promots the maximum utilizatien of axzcess

property by executive agencies ® & %" 40 U.S.C. 483(a)(1).
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General Ssrvices Adwministration (GSA) régul;tm on interim use of
excess and surplus Teal property are proper exercise of GSA Adminis~
trator's authority under Federal Property and Administrative 3ervices
Act of 1949, 40 U.S.C. 471 et seq., to manage and dispose of Govern-

nent property.




