COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON

8.33911

The Honorable, MAY 5
The Seoretary of Agriculture.

'Yy dear iir, Secretary:
I haye your letter of April 14, 1943, as follows:

“"For the ococupancy and use of jiational Forest land for the con-
atruction, oparation and maintenance of electric power tranamission
lines, the Forest Service grants revocable permits and the Depart-
mgnt grants easements. Also, acting under the provisicns of the
Faderal Power Act, the Department presoribes certaln cooditiona
deomed necessary for the adequate protection and utdlization of the
Nationel Forests; sush conditions are made a part of the licenae
granted by the Faderal Fower Commissicn.

"The transmmission lines through setting up induction often
interfere with the proper functioning of telsphone linez or radio !
installations constructed by the Forest Service from its appropri- I
ation or of priwmte faecilities utilized by ths Yorest vervice in
administering ths Nationsl Forests or other land under its juris.
diction. lemoval of the inductiwve interference could be accomplished
(a) by relocation or alteration of the permitied structure, (b)
through relocation of ths Government-owned faclility, or (c) in some
cases by reconstruction or alteration of the Govermment facility,
such as converting a zround circuit telephone line into a metallic
oirerit line. In many casses the Covermment faeility 13 in existence
bafore issuance of permit covering the permitted structure, ut
ococasionally a Government telephone line or other facility is con-
struoted subsequent to issuance of permit and/er construction there-
undsr. The cost of relocation or recomstruction of ths Zovermment
atructure may be many times the anmal reverme fyom the permitted
structure; for example, the charge for a permit suthorizing the
occupancy and uce of national forest land for a transmission line
may be <15.00 a year and the relocation or reconstruction of the
Government fasdlity with which it interferes may cosi 3300. Far
soms permits, such as those tc cooperative organizations of farmers
for tramsmission lines, no charge is made, 2lthongh conatructicn of
the permitted line may neocessitate a substantial expenditure eithar
hy the Uovermment or by the permittee to corrcct interference-with =~
the Govermment facility caused by the transmission line. 1n all
cases of llcerse, a rental charge is made.
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“Prior to a few montha ago, it was our prastiee to insort the
following clause ip our pormits and an almost identiocal clause in
the easements. Also the Federal Power Commission, at our request,
inoluded & very similar claunse in its licenses for primary trans-
masion lineas

ni(G) The permittee shall, before placirg any transmission line
into operation, make provision satisfagtory to the Reglonal Forester
for avoiding inductive interference hetwean such transmission line
and any existing redio installation, telephone line or lines used
by the Forest Cerviee in admimistering the natiomel forasts and land
under it jurlsdiotion, or with any such radio installation, telaphcne
ling or lines for which location has been made and specifications
prepared tut upon which comstructlon has not begun at the times of
eregtion of sald transmission line, Such provisicns may be applied
either to the transmission lips, or to the radio installation or
telsphone line or to both, as may be determinced upon the basis of
lsast cost. The permities hereby agrees to assent to such changes
in the location or design of any of its trepsmission lines as may
in the opinion of the lisgional Forester be mwcessary or deairable
in order to avaid inductive interference with any radio installation
or telephons line or limes herealter constructed or proposed to be
congtructed, and to be used by the Forest Service in administering
the national forests and land under ita jurisdiction providsd such
changes are made at the expense of the Umitsed states or the owner
of the rudio ingtallation or telephons line.'

"The purpcose of the clause is of course to prevent interference
with Forest Jervlce use of telsphone lines and radio. Lf the tels-
ghona line or radic lnstallation was constructed prior to the cobn-
struestion of the transmission line, the permittee, grantee or licensece
is required to pay the cost of aveiding or removing induotive inter-
ference, However, 1f at the time of granting the transmission line
pernit, casament or liocenmse, the rorest Service estimated no future
need for a telephone lins or radio installation olose to the trans—
misaion line, the cost of avodding interference is borme bty the
omwner of tha telsphone line or radic installation used by the Forest
Servioe and neoegsary in its sdministration. Thie seemsd a reason-
able and justifiable method of finemsing,

"Tha attention of the Aoting Chief of the Forest Service was
direoted to the portion of ths cliause relatlve to financing pecessary
changes whan the telephons line or radio installation was constructed
subagquent to the treansmission line undar permit. Lwfereonce was made
to various decisions of the Comptroller Gensral which held in effest
that Fedsral appropriations occuld not be expended for the rumowal

or relosation of structures covered by & permit grented by a Federal
agengy where such struotures interiere subsequently with the public
use (1€ Comp. Gen. 8065 A-36464, July 22, 1931; A-38299, September 8,
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19315 A-48559, May 9, 1933). It was suggeated that because of these
deoisiona publio funds, spessifically the appropriation for mational
forest protestion and managament in the Forest Servise section of
the Department Appropriation Agt, could not be expesnded for the re-
losation or reconstruction of a Governasnt-camed improvement to
oorrect interferense caused by struotures under perwit. GSugh reason-
ing appeared sound since thes result of relocating the Gowermment-
owned strusture would ususlly bs the sars as relocating the permitted
strusture, which latter it is held may rot be paid by ths Govern-
nent, Acoordingly the standard oclause in the permit was changed to
require that the cost of removing interference would be borne by ths
permitiee regardless of whether the transnission line wes construsted
subsequant to or before the telephons line and yedio imstallation,
No change, howgver, wos made in the standard clavse for the sasement
ard license bacause the right given by the Govermment praotiocally
anounts to title during the life of the casement or license.

"This change in the permit clsuse brought objsetion on the
ground that it 4{s unfair and insquitadble after the permittee has
oonstruoted its 1lines to require it to pay the eost of changes peces-
sary to avoid interference with telephone lines or radio not centenm
plated at the time the transmdssion lipss were built. Further that
the revised requiremsnt goes beyond that in the Fedsrul Fower Com-
nission Yoanse which provides that the oost of removing the inter-
ference shall be borne by the owner of tho ne¥ line. In other words,
quastion has besn ralsed whethsr the Forest Service has correotly
applisd t0 Covermment-omned facilities the Comptroller General's
decivions relatiwe to strusiures unisr permit,

"Another question has alsc been ralsed, If it appears to be
for the best intareste of ths Government as & whols ean the Forest
Service appropriation bear the cost of shanging ths design or loca-
tion of Goverment-owned faollities in order to remow or prevent
intarference caused by permitted privets lines - sush as those of
oooperatives finanved from Rural Electrification Administiration
loans, The answer would appear in the magative if the Comptroller
Gensral's desisions above moted are applicable. If mot, it is
believed that no applicable dacialon has as yet been made.

"Your decision is desired whethor the appropriation for national
forest protectlion and managezent may be charged with the cost of
relocating, reconmstruoting, or otherwise altering Forest Servioce
fagilities to correct interference caused by irdnsmission lines
orected and maintained on national forest land under permit isesued
by the Forest Service (a) whan the Govermment facllities are in

whan the erection of ths Covernmant struotures is subsequent to the
granting of permit and/or construction thereunder. It is degired
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that the degision state whether it applies also to (1) ezsements
granted by this Department ard licenses issued by the Federael Puwer
Comxission and (2) caces where permit or easement 19 issusd with-
out ocoupanay charge, as well as where such charge is made for
perxit or sassmeat,

"1Z held that the appropriation usy not be expended for re-
location or alteration of & Govornaent facllity, to correct inter-
ference oauged by the permitied line, further decislen is desired
as to whether the holding applies to all cases or whether the
sppropriation may be so experded when in the Judgment of the ilepart-

" ment 1t will best gorve the public interests as a whole.

The priroipal question for deterwinaticn here would appear to
be whather the feot that 1t is propossd to expend appropriated moneys
to relocate, resonstrust, or otherwise slter Covarnment fasilities
rather than the power transmission lines of 2 licenses, permittes,
or holder of an easement-—whers the coexistence thereof at present
looations on public landa iﬁpaira the Government's nse of its own
faoilities—removes the instant case from the purview of past
decisioms of this ofiiee to the effect that the use of appropriated
funds t0 relocate transmission lines under such oircumstances re-
quires epeoific statutory authority. There can be no doubbt mt that
the purpose to bde ascomplished—that is, the elimination of the
interference—in the ss&me in eithsr case, And it would seea too
obvious to require supporting argument that the primoiples of such
past decisions bave application to the expense of agcomplishing
this result without regard to the means by which it is asoomplished.

Where there ia in existence and operation, at the time and
appMoation of a private oitizen or organization for the right to

econstruct transmiegion linss across public lands 1ls received,
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facilities by which the official business of the Dovermment is bein;
.carxied on, it would seem that a failwre to inolude in any such
grant--be it easenent, llcense or permit--—an express condition
safeguarding the interests of the United States with respect to such
existing faoilitles might well be deemed urwise-—if not unsound—
edminigtration. At any rate, the provision quoted in your letter--
which apparently hes besn included not only in all permits isauesd
by the Forest Service both bafore and aftsr the so—called revision
but in egsements granted by the Uepartmant as well az licenses
granted by the Federsal Power Commisslon—would seem to cover such

a situation in olsar and unambiguous terns. in view of such pro-
vision, there is not understood the basls upon which it possibly
could be reasoned that in such cases the corrwotion of any inter-
forenne caused by the eonstruotion of -the transmission lines should
involve the sxpenditure of appropriated funds.

The factual situation i8 somewhat different vhere the telephone
lines or radic faoilities with wnich the tranamlssicn lines inter-
fore were not contemplated at the time the grant was excouted but
wore erected by the Government at a later date. However, if the
graot be in the form of a permit~—revocable either implisdly by ite
nature or expreasly by its terms—the right of the Goverament to

mit a complete end to the rrivilege accorded by the permit would

seen clearly to comprehend the lesssr right to require the permittee
to taks whatever steps might be nzcessary to eliminate any inter-

forenos with Goverrmeut facilities, And, in view of such right,
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the lack of authority to spend public funds for tha purpose seems
no less apparent than in the first instancs.
Yoreover, the squities of the metter—while of mo material

bearing on the present problem-—ssem preponderantly in favor of the
United Ltates. The land involved ia, after all, Govermment property
upon vhich the permittes would have had no right to coenstruct its
lines but for s specifis grant, And the small amount of the annual
reveme, if any, received bty the Goverment from such grants i3 a
strong indication that the grent is for the prizary benefit of the
grantee, Under aush cireumstances it seems far from Punfair and
unequi table" to require the grantee to bear the expense of eliminat-.
ing interference with ths Government's use of ite own property,
regardless of the fact that such use may not have been contemplated

at the time the permit was issued,
oreover, this offioce pmvioun:ly haa held, in a deoision dated

A A LT

Jamuary 18, 191 (B—JJSBB},,\tlmtx

"+ v # qven 1f the grant be considered on the basis of an gase-
mpnt, the Federel Govermment must be understood to have reserved to
iteelfl at the time the grent was made the right tc require unsompen-~
psated obediense to such reasonzble orders as wera issued by competent
suthority for the purpose of regulating the use of the easement in
the interest of the public welfare or conveniencs » 4+ ¥,

+* * k2

#r 2 # Thus it must have been contsmplated when the esaement
or other right here in question was granted to the Bell Telaphome
Company that new highwaye would, from time to timze, te consiructed
acrces the public domain and that old ones would be improved and

——altered; —Theoompany-mst-be-presumed to have taksn and occupled

the righte-of-way with this in mind, and subject to the paramount
right of the State and the Fedaral Govermment to require adjustment
of 1ts poleszand lines if a public need for such adjustment should
srigse. + » ¥ (Dndergeoring supplied.)
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The matter of liopnses issued by the Foderal Power Commission

pursuant 1o autho%oonrorred by section 4 of the Federal Power
10,1328 Y XL, 12468

ﬁ.ctﬂ(lﬁ Us S+ Co 797) was conaidered by this offics in a deoision
dated December 1, 1932 {A-44302). it had become negessary in the
conotruotlon of an Alaskan highway project o relocate certain power
lins poles previously ersoted under & "license or permit" issued by
the Federal Fower Commiseion. It was the administrative view that
by virtue of certain provisions in the iederal Fower Aot relating
to sugh licenses-—including a requiremsnt for the payment of an
anmigl feo—-the licenses hed acqguired vested rights which the United
Statag gould not invade, and which rendered inapplicable the rule
of the earlier decisions of July 22, 1931 (A~30484) and of September
8, 1931 (A-38299). ilowever, it was held tout sush dacisions were
controlling and that appropriated funds were not awvailabls for such
expanses in the absence of statutory authority. with respect to the
paymsnt of an anmual fee, it was saids

"ihe authority for licemsing ths limited use and occupation
of the publio lands is for the primary bensfit of the licensee and
the provision for a noainal annual charge for ths purpose of reim~
bursing the United States for the costs of admimistration of the
licensing act and far the use, occupancy and enjoymenmt of its lands
(section 10, aot June 10, 1920, 41 Stat. 1068, U.S.C. 16:803(e),
Fedaral Power Cocmmission iegulation Ne. 14, section 2) doas not
even suggest a purpose that the licensing agreements will devolve
expenditures on the United States of the charscter your application
for deoision suggests.?

Hemse, 1t may be concluded that since there is no specifie

- = ———— —provieion-dn-the law for expﬂma—qf—tm—natun—hemgimlvad to
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be boroe by the Govermmemt, ihere is no suthority to eharge funds
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appropriasted for the protection and management of mational forests

therewi th—regardless of whethar the Gove
subgequent to ths grant or whether the ¢
or permit and even though the

romant facilities were

erected prior or rant ba
in the form of an sasement, license,
terme of the grant require the payment of an annual fee cr charge
for the right or privilege conferred therein.

Moveover, unlsss snd antil there shall have been delegated to

the Department of Agriculture by the Congress speoifis authority

to determine that under the fects of 2 given situation ‘he publie

interests &8 & whole would be best gerved by the use of appropri-
orvect any such interferencs,

ve rathar than sdministrative con-

ated moneys to ¢ such matters would

appear properly for legislatl
gideration. |
Your eubmigeion is answared accordingly.
uespectully,

N

Comptroller Genarsl
of the United States.




