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The Honorable,

The Secretary of State.

I have your letter of August 5, 1939, requesting decision
upon the question stated in an enclosed letter dated July 24, 1939,
from the Acting American Commissioner of the Intermational Boundary
Comnission, United States and Hexico, as follows:

"One of the projects of the American Section of the International
Boundary Cormission, Undted States and lexico, includes the construce
tion or reconstruction of levees and floodways on ths Rio Grande, chiefly
in idalgzo County and Cameron County, State of Texas, and referred to
as the Lowsr Rio Grands Flood Control Project.

8In comection with the vork of improving the North Floodway at
#ile 16-3/4, Hidalgo County, Texaa, it becomes necessary to expend the
sun of approximately $30,000 for the reconstruction of a portion of an
exristing railroad bridge and for the extension of the said bridge which
will be interfered with by work of the Goverrment in the Improvement

of the North Floodway as an integral part of the lower Rio Crande Flood
Control Project.

“The North Floodway is about 46 miles long, takes water from the
Main Floodway near Mercedes, Texas, and conveys it to the Laguna Madre.
The railroad company owms theo fee siuple title to land where the bridge
crosses, and the floodway 18 an artificial channel at that point. Vihen
the International Boundary Commission commenced construction work, the
Horth Floodway would carry about 32,000 cubie feet of water per second.
On cumpletion of present plans an artificial cendition will be accento-
ated, the North Floodway will have a capacity of 70,000 cubic feet per
second, and the railroad tridge should be reconstructed and extended to
mset the new conditions.

“"The proposed olan, as shown on the drawing attached to the enclosed
contract, contemplates the strengthening of the west levee; the excava-
tion of a pilot channel about 100 feet wide and averaging about five feet
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deep under the railroad trestle; and, the construction of a new
oast levee to comnect Lo the railroad- embanlment 500 feot cast of
the east abutment of the trestle.

nIf the oxisting railroad bridge should be left as at present,
the fleodwwy both gbove and below the bridge, as reconstructed to
carry a greater volume of water, will have been made wider between
the levees, while that part under and near the bridge will bde com~
paratively narrow. As & result, tho force of the water will be in-
creased tlrough the narrower portion and the greater welecity of the
swift moving water as it leaves the narrower seotion of flocdway will
inecrecase the hazard of damage to newly construeted Goverrment levees
below the bridge. The Commission desires also to avoid the possi-
bility of claims for damages against the Govermment such as in the
case of the United States ve Chicago Be. & Qs Rallroad Company (90
Fode Bopes 24, 161), and fesels obliged to so recomstruct the floodway
as to leave no mal'c links in the flood control system.

Uletters have beon exchanged with the railroad gcompany concern-
ing vwork vhich should be dono on the bridge and itse probahle cost.
As the railroad company has special equipment and trained construction
crews, it would be more sconomical to have the railroad ¢ompany do
the work and for the Government to reimbwrse the company, after de-
termination that the sum requested is reasonabls and within the esti-
mates of cost furnished by englncers of the Commlesion.

"The Chief Engineer for the railroad company advises that it
will be Impracticable to excavate the pilot channel ghown on the
plans without interfering with the stability of the exdsting trestle
between the banks of tho new charmmel, end that it will be necessary
to extend the trestle approximately 500 feet eastvard to accommodate
the new channelj he also advises that if such action is not taken, the
railread company will have a bad section of trestle with probable loss
in case of flood in the pilot channel, and that the company will have
an indefensible levee line at the east end of the bridge, and a ve-
locity at mpaximum flood discharge under tho bridge which appears o
be exvessive. Engineors representing the International Boundary Come
nission azree that the statements of the Chief Engincor for the raile
road are not oxaggerated, and recognize that during timee of flood .
there will be an increased elevation of the vater, a greater concen=
tration of water and a marked increase in the wolocity and strength
of the current against the railroad company's levee and bridge, and
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that damages may be extensive.

"3hile some details as to the probable cost rewmain to be worked
out, the Chief Engincer for the railroad company has indicated his
willingness to recommend to his superiors a comtract following ths
general form and langusge of the drafb contract encloscd herewith.
Before progeeding farther with negotiations, it was deemed advisabls
to submit the matter for a ruling,

9Fhet part of the Departuent of State Appropriation Aot, 1940
(Pubilio No. 156, 76th Congress), from vhioh funds are provided, reads
as follows:

f1lower Rio Orande flood~control project: For the United States
portion of the project for flcod control on the Lower Rio Grande, as
authoriged by the Aot epproved August 19, 1935, as amended (49 Stat.
660, 1370), 800,000, togethsr with the unexpendsd balanges of the
appropriations for this purpose for the flscal year 1939: Provided,
That no part of this appropriation for the Lower Rio Grande flood-
econtrol project shsll be expendsd for construciion on any land, site,
or ecasement until title thersto has been conveyed tc the United States
by donation and the same has bee:: approved by the Attornsey Cemeral of
the United States,!

*The County will procure the necessary lands, sites or ecagements
from the railroad cospany through friendly negotiation er by condemng-
tion. After thay have been acquired the County will make a donation
to the United States and ths Commission will resonstruet the f{loodway
and levees at that point. )

It i5 planned to do the work incident to reconmstruction of the
bridge uader authority contained in the last paragraph of hot of
Conyress of August 27, 1935 (49 Stat. 906), relating to work of the
Commission, which reads as followss

" Iihenever the constzruction of any project or vork undertaken or
administered by the Secretary of State through the International
Boundary Coxmilssion, United States and Maxico, results in the inter-
ference with or necessitates the alteration or restoration of constructed
and existing irrigation or water supply structures, ssnitery or sewage
digpoeal works, o other structures or physical property belonging
to any municipal or private corparation, company, assoclation, or
individual, the Saoretary of State may cause the restoration or re-
construction of such works, structures or physical property, or the
eonstruction of others in lieu thereof or he may ccmpensate the ownera
thereof to the extent of the reasonable value thereof as the same may
be agreed wpon hy the American Commipsioner with snch owmer.!
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The authority granted relates to all projects of tho Commission.
The language of the Act of Congress above quoted gesms sufficiently
troad to euthorize the proposed reconstruction and restoration of
a portion of & railroad Tridge interfered with by work of the Lower
Rio Grande Flood Control Project. However, it appears that there
should else be considered the language of an opinion by the Acting
Comptroller Gemeral dated April 24, 1939 (18 Coup. Gen. 806), con-
eerning the excenditwre of $1,698.01, for alleged cost of removing
overhead telerhone line orossings and insielling in lieu thereof
cubsurface cable crossings. The Comptrollsr General ruled in that
cage that the relocation of the lines 'wia a service required by lew
to be per:ormed without compensation®. The bridge referred to is
the property of ths railrcad company, and as the exlsting structure
is interfered with by a project of the Govermment, as referred to
in the Act of Congress of August 27, 1935, it would appear that the
Govermment may expend money for its reconstructions

Tt 48 believed that the railroad company would be vllling to
accept as full compensation for the interference with ite bridge,
which will result from tha construction of the flood control project,
a sum not zreater than the estirated cost to the United States of
restoring the bridge as set forth above. It would appear to be to
the best imtereste of the United States if the matter ocould be cone
eluded by the payment to the railroad company thus lnterfered with,
as full conipensation under aunthority of the legiglation above quoted,
of a sum not greater than the estimated cost to the United States
for accomplishing such restaration, inassuch as the ovner under the
provisions of the proposed contract would be precluded frem any future
corplaints in connesgtion with such reconstruction or restoration and
the payment would congtitute a full and final settiement in the
natter.

TConuidering the lenguage of the ruling by the Aoting Camptroller
General of April 24, 1939, with reference o the removal of overhead
wires, in view of the special lagislation cited authorizing the Intere
nationsl Boundary Commjesion to compenaate the ouners of property
interfered with by any project undertalten by the Commission, is that
decision applicable in the case of expenditures for reconstructing a
bridge owned by a rallroad company, when in all probability the bridge
will be damaged es a result of (overmnmzent operations if the reecon~
gtruction work indicated 1s not accomplished.

Mour advice is requested as to whether the American Commissioner
may appropriately enter into the proposed contract under the Act of
Congrews apmroved ugust 27, 1935 (49 Stat. 906).%
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In view of the facts set forth in the above lecter and the
provisions of the act of August 27, 1935, quoted thereln, with
respect to reconstructing or compenseting the ovmers of private
property vwhen it is interfzred with by projeets or_work under-
taken by ithe Boundary Gammission,‘tha decision in 18 Comp. Gene
806 is not for application and this offise is not required to
object to the exscubing of a contract substantially in the form
proposed under which the railroad company will be compensated for
the interference with its propexrty by ths inprovement of the Horth
Floodways 15 Comp. Gen, 492 '

Respectfully,

¢ vt e T
(Sigeeds Fred H, Browe

Compiroller General
of the United States




