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CONTRACTS IN EXCESS OF APPROPRIATIONS.

Where the Secretary of the Treasury is authorized by Congress to
“eause to he crected ” a publie building within-a certain limit of
cost, he is authorized to enter into a contract in excess of the

- appropriation. made, but within said limit of cost for the con-
. struction of said building, provided it specifies that no money- is
contracted to be paid under it in excess of the appropriations
made and available therefor and that any payment in excess of
said appropriations will be subject to future appropriations to be
made by Congress, and such contract will not be in violation of
section. 9 of the act of June- 30, 130G, nor section 3733 of the
* Revised Statutes, nor section 3679 of the Rev1sed ‘Statites- as
amended ’
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(Comptroller Tracewell to the Secretary of the Treasury,
May 6, 1908.)

I have the honor to acknowledge the receipt of your letter
of April 27, 1908, in which you request my decision of a
question which you therein present as follows:

“ Section 14 of the act of Congress entitled ‘An act to in-
crease the limit of cost of certain public buildings, to author-
1ze the purchase of sites for public buildings, to authorize the
erection and completion of public buildings, and for other
purposes,’ approved June 30, 1906 (34 Stats. U. S., p. 785),
provides:

“ ¢ That the Secretary of the Treasury be and he is hereby
authorized and directed to dispose of the Federal building at
Grand Rapids, Michigan, now used as a post-oftice, court-
house, and for other Governmental purposes, at such a time,
in such a manner, and upon such terms as he niay deem for
the best interests of the United States, and cause to be
erected upon the site thereof a suitable building, including
fireproof vaults, heating and ventilating apparatus, elevators,
and approaches, complete, for the use of the United States
post-office, courts, and other Governmental offices in said city,
at a limit of cost for said building not to exceed five hundred
thousand dollars, and in case of the sale of the old building
the limit of cost hereinbefore fixed for said new building is
hereby increased by a sum equal to the net proceeds derived
from said sale.

“Appropriations aggregating $160,000 have been made
'ltoward the objects and purposes of said section 14, as fol-
OWS?:

“Act of June 30, 1906 (34 Stats. U. S., p. 796), $10,000.

“Act of March 4, 1907 (34 Stats. U. S., p. 1298), $150,000.

“YWhile the Secretary of the Treasury is authorized and

‘directed to cause a new building to be erected on the site of

the old Federal building at Grand Rapids, section 14 of the
act of June 30, 1906, above referred to, does not specifically
anthorize the entering into a contract within the limit of cost
fixed by Congress.

“ It 1s the Department’s understanding of the meaning of
section 3679 of the Revised Statutes of the United States, as
amended by the act of Congress of February 27, 1906 (34
Stats. U. S., p. 49), that it has authority to enter into con-
tracts for the construction of public buildings to the full
limit of cost fixed by Congress, notwithstanding the fact
that the total appropriation for the purpose has not been
made, provided such contract is authorized by law.

“ The act of June 30, 1908, will be found to consist of sev-

eral dections in which certain work is classified. For in-
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stance, section 1 increases the limits of cost of certain pub-
lic buildings; section 2 authorizes the enlargement, exten-
sion, remodeling, or repairing of certain public buildings;
section 6 authorizes the construction of buildings on land al-
ready acquired by the Government; section 8 authorizes
the acquisition of sites and the construction of buildings
thereon, etc., and in all these cases the Secretary of the
Treasury is specifically authorized to -enter into contracts
within the limits of cost therein fixed for each building
enumerated. On the other hand, sections 15, 16, and 20 fix .
the limits of cost of certain public buildings, but prohibit
the entering into contracts beyond the amounts therein
respectively limited. So that there are in the same bill in-
stances in which the Secretary of the Treasury is specifically
authorized to enter into contracts within the limit of cost
fixed, where he is prohibited from entering into contracts to
the full amount of the limit of cost, and whera no direction
on the subject is given at all.

“ The Department has caused the old Federal building at
Grand Rapids, Mich., to be torn down, has advertised for
proposals for the erection of a new Federal building, and is
ready to let the contract if it is authorized under existing
law to do so, the amount of the lowest bid being well within
the limit of cost fixed by Congress, but in excess of the
amount of the appropriations for the purpose so far made.

“T have the honor to inquire whether, in your opinion,
this Department has authority to enter into a contract, in
excess of the appropriation made but within the limit of cost
fixed by Congress, for the construction of the new Federal
building at Grand Rapids, Mich., if the proposal is accepted

" and the contract made on the distinct undeérstanding that

any payments in excess of appropriations presently available
will be subject to future appropriations to be made by
Congress.

Section 3679 of the Revised Statutes, as amended by the
act of February 27, 1906 (34 Stat., 48, 49), provides as fol-
lows: '

“No Executive Department or other Government estab-
lishment of the United States shall expend in any one fiscal
vear any sum in excess of appropriations made by Congress .
for that fiscal year, or involve the Government in any con-
tract or other obligation for the future payment of money
in excess of such appropriations, unless such contract or obli-
gation is authorized by law. * * *=7  ~

Section 3733 of the Revised Statutes provides:

“ No contract shall be entered into for the crection, repair,
or furnishing of any public building, or for any public im-
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provement, which shall bind the Government to pay a larger

sum of money than the amount in the Treasury appropriated
for the specific purpose.” -

Section 9 of the act of June 30, 1906 (34 Stat., 764), also
provides as follows:

“ No act of Congress hereafter passed shall be construed to
make an appropriation out of the Treasury of the United
States, or to authorize the execution of a contract involving
the payment of money in excess of appropriations made by
law, unless such act shall in specific terms declare an appro-
priation to be made or that a contract may be executed.”

In applying these statutes to an act, dated June 20, 1906,
authorizing the construction of a light and fog-signal station
at or near Southwest. Ledge, Connecticut, under the Depart-
ment, of Commerce and Labor, T held (13 Comp. Dec., 478)
that said authorization was not affected by section 9 of the
act of June 30, 1906 (34 Stat., 764), the latter provision hav-
ing been enacted subsequent to the former, and that section
3783 of the Revised Statutes did “ not preclude the entering
into a contract for the full completion of an object author-
ized within the limit of cost therein fixed, although such
limit of cost is greater than the amount appropriated, pro-
vided the payment therefor is limited to the amount in the
Treasury appropriated therefor, exclusive of other obliga-
tions or expenditures, and made subject to future appropria-
tion;” such conclusion having been reached in connection
with the provisions of amended section 3679 of the Revised
Statutes.

The question to be decided, these statutes being of equal
date, is whether the proposed contract limited, as you intend,
by a specific provision that no money is contracted to be
paid under it in excess of the amount now appropriated and
available for the erection of this building, is in violation of
said section of the act of June 30, 1906, supra.

Such a contract, in my judgment, is in no sense a violation
of said section. It does not assume in any wise to declare
that any money has been appropriated for the purpose of
erecting the building to be contracted for in excess of that
specifically apropriated for such purpose, nor will it be a
contract involving the payment of money in excess of the
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appropriations specifically made by law for thf‘l 'lzurpose of
erecting the building contemplated by th_e. cqntl:ac . .
The very fact that Congress under similax geli;arfxld'a
thority to the Secretary of the 'Treasury to ert‘ac!: a bul 1:g_,
no method being specifically pointed out, prqlllblts the ?n ex('l-
ing into contracts beyond the a1n9unts therein apprgpuate (i
where general authority only is given to erect a bu.11 ing anh
the limit of cost fixed, presapposes the fact that Wlth.ou!: su;:)
prohibit'ion such authority was given to contract within the
imi st. . ,
hnztc;)ifffz(:'zm construction of this act Would. be unbusiness-
like and result in the proposed building cos.tlng the Gove}rln;
ment an amount, if let by piecemeal, much in excess of \\Imzi
it will cost if let at one time and-under one .contract. T'he
Government cannot possibly be injured by this construc’uoné
as the contractor under the terms of the proposed contr:fc
will have no rights under it beyond the amount now ‘c;ppl o-
priated, and must depend upon futl'n'e apprc?prlatlons %r tr;
muneration for any work or materials furnished beyond the
w appropriated. )
am}g:)l: ts:ll:h laftl;r wI\jork and materials tbg, proposed co?xt;'a(ﬁ
merely fixes their price, subject to be paid if C.ox'xgress i“:
in the future appropriate therefor. ' I am of opinion that the
proposed contract with the limitations aforesaid V}olat;:st }11\0
law, and is in consonance with long usage and practice of this

Department. I therefore answer your question in the affirm-

* ative, but further suggest that it be specifically stated in the

contract that the Government shall in no \v.ise be bound in

damages to the contractor, if there be delay in future appro-
g .

priations to complete said work.



