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OFFI(‘ERS AND EMPLOYEES—RETROACTIVE PROMOTION.
Whem the law pnovides for nppomtment by oue oflicer with the. apmoval of
another ‘officer, the ‘approval of the promotion of an employee when ‘given.
‘will relate back to the date of.action by the appolntina ‘officer and ‘make

- the promotion. effective. from said date if the other conditions necessary-

"' to make the promotion effective had been fulfilled on said date. .
PI‘OD]Othl’lS in the Bureau of Internal Revenue to positions to which ‘appoint-’

.ments were not authorized to be made by the Commissioner of.Internal

"Revenue, either with or without the approval of the Secretary of the
*Treasury; aré not efféctive until actwn by the’ Secretary of the Tleasury
. upon such promotions.

Promotions involving a, change in dutles are effective only from date of accept-
.+ ance and- entmnce‘upon duty after notice. '

'In case of .promotions :involving no:change in.duties, the acceptance may- be:
assumed and the promotlon regarded as effective from the date the officer
having atthority: to’ 'make the: promotion actually selects and desxgnates'
“the employee  for. such promotion ‘ unless the promotion’ is. made -effective
/- from’ some subsequent date: In no case can such promotlon be made ;to
take effeLt retroactively B :

. i
Comptroller General McCarl to- J L Summers, dlsbursmg clerk Treasury
Department February 28,1924 ’

I have your: letter of February 16 1924 as follows.

Yom' decision is requested whether the accompanying pay 1olls marked * Sup—
plemeiital” covering additional pay ‘on account of promotions for the period
from February 1 .to, February. 15, 1924, may properly be paid: The pay rollg
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are approved in the sumg of -$1,961.44. and $63.13, leapectwely pavable :from
the applopuatlons for “Collecting the Interpal Revenue” and for “ Salaries,
Office of the Commisgioner of Internal Revenue.” It will be observed that ‘op-
posite each name in. the remarks. column is a statement to the effect that: the
promotion is to be effective from. February 1, 1024.  This office is advised.that
those promotions were recommended By the Commiss1one1 ‘of Internal Revenue
by ‘letter dated February .13, 1924, which letter received the approval’ ot the -
Secretary of the Treasury undex date of February 14, 1924, . .
Attention is invited to the accompanying letter of the Assistant to the Com-
missioner dated the:-15th instant stating that the.employees in question” were
selected and demgnated for the mcrease prior to February 1, 192 ;

The appropriations mvolved “ Salames, Office of the Comxmssmner
of Internal Revenue,” and Collectmg the Internal Revenue _are
carried in the act of J anuary 3, 1923, 42 Stat., 1096 and 1097, respec-
tively. The first named’ appropmatlon prov1des for the statutory
salaries of officers and employees in the Office of the Commissioner
of Internal Revenue. The other is a lump-sum approprlamon for.
-expenses of assessing and collecting the internal revenue taxes, includ-
ing the employment of the necessary oﬁicers, attorneys, experts,
agents, accountants, inspectors, deputy collectors, clerks, janitors, and
messengers in the District of Columbia and the several collectlon dlS-
tricts, to.be appomted as prov1ded by law.

bectxon 11 of the act of October 3, 1913, 88 Stat., 166, prov1ded for.
an income tax. Paragraph N of the section, page 180, provided. that
the Comm1ss1oner of Internal Revenue, with the approval of  the
becretary of the Treasnry, was authorlzeo to. appoint all uw,\,‘,,
agents, inspectors, deputy collectors, clerks, messengers, and auditors
for employment in the District of Columbia or any collection district
in the United States or any of the territories thereof necessary. for
the purpose of carrymg into effect the provisions of Section II and
also provided that in the office of the Commissioner of Internal
Revenue there should be appointed by him, with the approval of the
Secretary of the Treasury, an additional deputy commissioner, two
heads of divisions, and such other clerks, messengels, and employees
as might be necessary.

- Title I of the act of September 18 1916, 39 Sta.t., 756,.also 1mposed
an income tax, Section 22 of Tltle I, page 776, under the heading

« general administrative prov1s1ons” ,prowded that all administra-
tive, special, and general p10v1s1ons of law, including the law in rela-
tion to assessment, remission, collection, and refund of internal rev-
enue taxes not theretofore specifically lepealed and not 1ncon51stent
with thie provisions of the title were thereby extended and made ap-
plicable to all the provisions of the title and to the tax therein im-
posed. Section 24 of the same title provided that Sectlon TI of the
act approved October 3, 1913, was thereby repealed except as therem
otherwxse provided.

. Section 10 of the act of December 17, 1914, 38 Stat., 789 called ihe
Narcotic Act, provides that the Commlsswner of Internal Revenue,
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- with.the approval of the Secretary of the Treasury, is authorized to
_appoint such agents, deputy collectors, inspectors, chemlsts, assistant

. chemists, clerks, and messengers in the field and in the District of

‘Columbia as may be necessary to enforce the provisions of the act.

~ Section 38 of Title I of the act of October 28, 1919, 41 Stat., 319,

* . known as the National Prohibition Act, provides that the Commis-

" gioner of Internal Revenue and the Attorney General are respectively

authorized to appoint and employ such assistants, experts, clerks,

" and other employees in the District of Columbia or elsewhere as they

" may deem necessary for the enforcement of the provisions of the act.

. From the statutes hereinbefore mentioned it would appear that a

- certain class of employees of the Bureau of Internal Revenue may be
.. appointed by the Commissioner alone, that certain other classes may

. be appointed by the Commissioner with the approval of the Secre-

¢ tary of the Treasury, and that still other classes may be appointed
_-only by the Secretary of: the Treasury It also appears that under
" the two appropriations involved in. this case there are two classes of

. employees, to wit, one class in which appointments and promotions -

" may be made by the Commissioner, with the approval of the Secre-

. tary, and another class in which the appomtments and promotlons
" may be madeé only by the, Secretary.

- Promotions such as are here involved can be made only by the ’
: oﬁicel having the authorlt;y to appomt to the pos1t10n mvolved

. Original appoirtments to positions in the classified, civil service-and

“.. appointment. In the case of a promotm

- _promotions therein involving a change in dutles are' effectlve only

from date of acceptance and entrance upon duty aftm ,xotlce of
. mvobﬂng no change in
. duty the acceptance may be assumed and ths pro,motlon regarded as
" effective from the date the officer: ha mg:the authorlty to make the
" promotion actually selects and. designates the’ employee for such

- promotion, unless it is Stlppmted that the promotlon shall be effective

", from some subsequent-date. ' In no’case can such appointment or
" promotlon be made to take‘ effect’ retroactlvely, but the date of formal
. notice. of appoint-ment or' promotion is  not controlling when it is
- shown that the offiter having the authority to make the promotion
' geteally mede the.selection and de51gnat10n at an earlier date. The -
" -selection and deSJgnatlon, to- be effective, must’ actually be made by
-’ the ofﬁcer authorlzed by law-to make the appomtment or promotion
' and this, authomty may not be delegated to a subordinate. .
Wuere the- Taw- prowdes for appointment by one officer with the
:, proval of another” officer, the approval  when given will relate
X back to the date of action by the appomfmg officer and make the




promotion effective from said date if the otherconditions- ‘necessary
o make the promotion effective had been -fulfilled on said date.:
. From the procedure followed in making the promotions here in-
‘ 'volved it .may. be assumed that none. of them .were to posmons to
which. appointments or .promotions , may be:made by the .commis-
sioner either with or without the approvalofithe Secretary. - It:does
not, appear that there was any action by the Secrétary, on these ‘pro-
motions, until Februaly 14, 1924. :You are-advised;- .therefore;
_from the facts appearing payment under said promotions’ may;’
legally be made for any period. prior to February 14,1924. .




