
OF THE OOMPTROLjLEft GENEEAL." 

Indl^fcjded, no compensation should be paid, as no statut 
|ai\ acc^B| |^avor of a person^ as a result of liis fraudu|^W?iction1 

Both pail^bi the question numbered 1, supra, aig^HSwered li 
le affirmativ^^^^t to the qualifications hereinJi^^re mentioriel 
Hth reference t o ^ ^ ^ l l f u l misconduct, line ^ I ^ ^ J ) and fraudtl 
|rit concealment. 

Question numbered 2 T^^haanswered i [ ^ ^ ^ affirmative subjel 
the same qttalifications ain^»Kcept^jHr drafted, to the atJtl 

}hal qualification that a persor^^Bgjj^^^tal condition at t imel 
ceptance for service is shown t o ^ H ^ ^ e n such that he could if 

Ive entered into a valid contraoMHrseW^is not to be regardec 
the service for purposes Q^HaDility CM|||nsation or insurai 

BThe case of Wayne WaMBocker presentec^^^our subinissio^ 
pt controlled by the u^HRon of the statute ag^^conclusive p | 
iiription of sound c g ^ H ^ n for the reason that it i S ^ ^ e assumel 
Bcord of disabiU^Hv his case was made by pro^^^uthori t i 
[prior to" anj^Hrceptiori of active service" by him, a ^ ^ e repl 
abmitted b^Hn^s that' he was admitted to a militar^^igpil 
Hthout i j ^ ^ ^ n g to an organization for active Service. 
lorejJMP^ld iappear that there wag no entrance into the mill? 

ier iMP^him. He was ndt drafted, and, bfeirig, insane, lie could 
^nto a voluntary enli 

; OFFICERS AND EMPLOYEES—RETROACTIVE PROMOTION. 

Where the law provides for appointment by one otiicer with the approval of 
'dnotheroitrieer/the approval of the, promotion of an employee wlieii given, 

•;,''will relate back to the date of action by this appointing officer and make 
,; the promotion effective from said date if the other conditions necessary 
. • to make the promotion effective had been fulfilled on said date. 

Prptuotions lu the Bureau of Internal Eevenue to positions to which appoint-
.•. nients were not authorized to be made by the Commissioner of. Internal 
'Revenue, either with or \vithput the approval of the Secretary of the 
' Treasuryi are not effective lintil action by the Secretary of the Treasury 
• upon such promotions.. , 

Promotions involving a, change in duties are effective only from date of accept-
.' ance and entrance*upon duty after notice. : 

In case, of promotions involving no change in. duties,'the acceptance may be' 
-•'{assumed iind' the promotion regarded as effective from the date the officer 
V; having"authority tO'make the'pr'omotion- actually selects and designates 

.'the employee.for such promotion' unless the promotion is made effective 
'from'some subsequent date: In no case can such promotion be made to 

•;• take effet't-retroactively. ' , 

Comptrolier (General McCarl to J. L. Summers, disbursing clerk, Treasury, 
pWahiiieni;, February 28, 1924: 

I'haVe yoiir Ifetier of February 16, 1924, as follows: .. 
Yotir decLsion is r<Miue.sted whether the accompanying, pay rolls marked " Sup-

pleineiitai" covering'additional pay on account of promotions for the'period 
from, February.! tO; February. 15, 1924̂  may properly be paid; The pay rolls 

file:///vithput


are approved lu the .sums of $1,961.44 and $63.13, respectively,' payable, .froin 
the appropriations for " Collecting the Internal Revenue " and for " Salaries, 
Office of the Gommissioher of Internal Revenue." It will be observed that op­
posite each name,in the remarks column is a statement to the effect that-the 
promotion is to be effective from February 1, 1924. This office is advised that 
those promotions were recoinmended by the Commissioner of Internal Reyienue 
by 'letter dated February 13, 1924, which letter received the approval of the 
Secretary of the Treasury under date of February 14, 1924. . . / , 

Attention is invited to the accompanying letter of the Assistant to the;'Com­
missioner dated the lS th instant stating that the employees in question'were 
selected and designated for the increase prior to February 1, 1924. ',.. 

The appropriations involved,',' Salaries, Office of the Commissioner 
of Internal Eevenue," and "Collecting the Internal Eevenue," are 
carried in the act of January 3, 1923, 42 Stat, 1096 and 1097, respec­
tively. The first named appropriation provides for the statutory 
salaries of officers and employees in the Office of the Commissipner 
of Internal Eevenue. The other is a lump-sum appropriation for 
expenses of assessing and collecting the internal revenue taxes, includ­
ing the employment of the necessary officers, attorneys, experts, 
agents, accountants, inspecitors, deputy collectors, clerks, janitors,, a,nd 
messengers in the District of Coltimbia and the several collection ,dis-
tzncts, to, be appointed as provided by law. 

Section I I of the act of October 3,1913, 38 Stat., 166, provided for 
an income tax. Paragraph N of the section, page 180, provided that 
the Commissioner of Internal ;Eeveniie, with the approval pf.the 
Secretary of the_Tvp«si?ry, was authorized to f»,p.poiiit all OiSce.r,9̂  
agents, inspectors, deputy collectors, clerks, messengers, and auditors 
for employment in the District of Columbia or any collection district 
in the United States or any of the territories thereof necessai'y.for 
the purpose of carrying into effect the provisions of Section I I and 
also provided that in the office of the Commissioner of Internal 
Eevenue there should be appointed by him, with the appi'oval of the 
Secretary of the Treasury, an additional deputy commissioner, two 
heads of divisions, and such other clerks, messengers, and employjees 
as might be necessary. 

Title I of the act of September 18, 1916, 39 Stat, 756, also imposed 
an income tax. Section 22 of Title I, page 776, under the heading 
•'general administrative provisions" .provided that all administra­
tive, special, and general provisions of law, including the law in rela­
tion to assessment, remission, collection, and refund of internal rev­
enue taxes not theretofore specifically repealed and not inconsistent 
with the provisions of the title were thereby extended and made ap­
plicable to all the provisions of the title and to the tax therein im­
posed. Section 24 of the same title provided that Section I I of the 
act approved October 3, 1913, was thereby repealed except as therein 
otherwise provided. 

Stiction 10 of the act of December 17,1914, 38 Stat, 789, called the 
Narcotic Act, provides that the Commissioner of Internal Revemie, 



with the approval of the Secretary of the Treasury, is authorized to 
appoint such agents, deputy collectors, inspectors, chemists^ assistani 
chemists, clerks, aiid messengers in the field and in the District of 
Columbia as may be necessary to enforce the provisions of the act. 

Section 38 of Title I of the act of October 28, 1919, 41 Stat, 319, 
known as the National Prohibition Act, provides that the Cotnmis-
sioner of Internal Eevenue and the Attorney General are respectively 
authorized to appoint and employ such assistants, experts, clerks, 
and other employees in the District of Columbia or elsewhere as they 
may deem necessary for the enforcement of the provisions of the act. 

From the statutes hereinbefore mentioned it would appear that a 
certain class of employees of the Bureau of Internal Eevenue may be 
appointed by the Commissioner alone, that certain other classes may 
be appointed by the Commissioner with the approval of the Secre­
tary of the Treasury, and that still other classes may be appointed 
only by the Secretary of the Treasury. It also appears that under 
the two appropriations involved in this case there are two classes of 

, employees, to wit, one class in which appointments and promotions 
may be made by the Commissioner, with the appi:;oval of the Secre­
tary, and another class in which the appointments and promotions 
may be made only by the,Secretary. , , , ,, , , 

Promotions such as are here involved can be mades only by, the 
officer having the authority to appoint to the position involved. 
Origiiial appointments to positions in the classified\ civil service- and 
promotions therein involving a change in dtiti'e^ are effecfive biily 
from date of acceptance and entrance upon diity aftftx "notice of 
appointment. In the case of a proniotioii invoWiiig no change in 

. duty the acceptance may be assiiiiied ahd^tliia pJrQmptibn regarded as 
effective from the date the officer;hn-'ring'(the authority to make the 
promotion actually selects and designates the employee for such 

• piromotion, unless it is stipi'lated that the promotion shall be effective 
.from some subsequent <latei In no'case can such appointment or 

; promotion be made ta take'effect'retroactively, but the date of formal 
notice: of appointnient or promotion is not controlling when it is 
shown that tb*̂  officer having the authority to make the promotion 
a-iteally mede the selection and designation at an earlier date. The 
selection !*,M;desjg^̂ ^ effective, must.actually be made by 

' the officer authoripd by law to make the appointment or piromotion 
and th',s; a:uthority' hiay hot be delegated to a subordinate. , 

./Vv^itere the-law provider by one officer with the 
aplp^P'̂ a.r of another officer, the approval when given will relate 
bac^to the date of action by the appointing officer and make the 



;promotion effective from said date if the other iconditions necessary 
ito, make the promotion effective had been fulfilled on rsaid date. ' 
. . From the procedure ;fpliowed in making the .promotions here in­
volved i t ,ipay; be assumed that none, of them were,to positions to 
whichsappointments or promotions mayjbe,made by the commis­
sipner either with or without the approvaPoftthe Secretary.; I tdoes 
not appear that there was any. action by the Secretary, on-these i pro­
motions, imtil .February 14, 1924. ;You areadvisedj therefore, that 
from the facts appearing payment under said promotions ma^ ;not 
legally be made for any period prior to Februiary. 14,1924. ; ! , 

eONSTRUCTION. 

^ March 4, 1909, 35 Stat.Vl054, authorizing tho. Secreta^^^Agr 
culHk to pay in advance for any publicaLtions fdr the use o|^^rdepaiq 

; me^B^Dot repealed or superseded by the act of March 4, J^HPSS 'Stai 
, 1049,^Htoitting advance payments for periodicals when ce|^^ra in i'wri 
Ing bylW|ffispective heads of the executive (3epartments,;ji^BBer Gover| 
ment estllAbnients, to be required for official use. 

(:i»on by CoHH|koller GCTeral McCarl. February 2?^ 

There is b e f o ^ ^ o s office for decision as to y | H s e c t that sectic 
the act of M 1 ^ 4 , 1915, ,38 S t a t , 1 6 4 9 ^ B K either "repea,iir 

buperseding the aoBi t March 4, 1909, 3 5 ^ H B ; 1054, vrhich read 
tiat hereafter section <|H|y-six hundred 

lutes 'Shall inot apply to^Bsubscriptionsj 
gt of .Agriculture, and i thel^k| tary of 

ae<?,for any publications foi^^jase ofi 
'T ' ^ ^ ^ ^ " 

tetion 5 of tfm act of Marc! 

orty-eight of the Eeylsl 
iiblicatlons for tlie Depaf 

Sure' is authorized to pay If 
rSepartment. 

I s as follows: 
lat hereafter subscrr^tions to pa 
Ing by the respective be^ds'o^ff 
|ent establishments to bejrequijg 
I appropriations available .tha 
pe purpose of these .m 

gals, which have been certified 1 
gutive aepartments or other GcT 

ial use," thay be'paid'in' advam 

bined in section 36jl 
Tons was , f l |^^rcome the prohibitii 

^ the Jtevised^^^tutes, so f a r a S f t l 
briptions to periqdj^pf'are concernedt,. 

a decision o^MpKrmer ,Compt ro l l e r of i j^^Eeasuryj-upa 
^ame q u e s t i p ^ M I ^ S , , 1107, dated March,; 16,^^^fc^^it was,SEiil 

provision l ^ ^ a c t : of 1909:1$ special leglslatio'm apr>\^j^y.ODI f; t̂ t̂ i 
(rtment ofJBBulture, but it is broader in .its ispope tb^HLg prpvisi 

act ofjfflBrin that'It aiiplies to publications ^gerierallj^^jreasi' 
feion .inlMPKt of 1915, applies only to periodicals;;' :,!0.i>!(1|^^;;i.> 

act^BWtS does not'in express terms repeal the proyislop;in^^aiitj: 
i anjaHne the terms oiE the'later' provision are broad'enbugh^B|jeii| 

f̂ent of Agriculture,: they do not refer specificiilly to' sanKtp| 
'two provisions are not in conflict and effect can be given^^ ' 
l n „ a c • • " • "" • """ • - - • - - - — - - - — - • ' - ' - - • • ^ - . - • - - ^ -


