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.Honorab1e Edward P. Boland, Chairman
Ifommittee on HUD-Independent Agencies Appropriations
Itlm ittee on Appropriations
Ise or Representatives
IrIIr ~rr. Chairman:
f#£
IxIour letter of July 25, 1975. requested our assistance in clarifying
Ii>roper accounting of new budget authority under annual contract
f1i.'.'...•..:.oritieS for certain housing programs in ~~llation_!q.U1~ Congres­
~al Budget Act of 1974, Pub. L. No•. 93-344f(Jii1Y12, 1974), 88 Stat.
,,' The housing programs in question are long-term subsidy programs
~~r which the Department of Housing and Urban Development (HUD)
iuthorized to enter into contracts providing for annual assistance
~\:!nts for terms of up to 40 years. Your inquiry relates to the
Ifaion of a provision for $662. 300.000 in new annual contract
~ority in the HUD-Independent Agencies Appropriation Bill for
~tu year 1978. H. R. 8070. 94th Cong., and the treatment of this
f:~t in the annual HUD bUdget. As discussed with nlembers' of the
~¢ommltteestaff, the instant letter analyzes several legal issues
~cerning treatment of the new contract authority. We will respond
Fately to additional questions which have been raised with respect
this matter.

H. R. 8070 has been passed in different form by the House and Senate.
Fis now awaiting conference action. Title lot the bill (July 26. 1975).
2-3, provides for purposes here relevant:

IIANNUAL' CONTRIBUTIONS FOR ASSISTED, HOUSING

"The additional amount of contracts for annual contribu­
tions, not otherwise provided for, as authorized by section
5 of the United States Housing Act of 1937. as amended
(42 U. S. C. 1437e), entered into after June 30, 1975, shall
not exceed $662, 300, 000, which amount shall be in addition
to balances of authorization heretofore made available for
such contracts * * *"
far the largest share of this will be used for the so-called IlSectiqn au
rer"'lncome Housing Assistance Prograrl1 (42 U.5" § 1437f).
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Up to and including fiacal year 1975, the new budget authority recor6ed
In the annual BUD budget for these subll1dtzed housing programs did not
lDclude contract authority, but reflected only the appropriation being requested
to provide the cash for payments due in a given year~ (See, tor example,
Bud,et Appendix: for Fiscal Year 1975. page 493.) The Office of Management
md Bud,et (OMB) baa jua1ifted the excluaion of contract authority from
bUd,et authority by pointing out that the total amount of the Govemm ent's
liability in the subject programs would be indefinite- and difficult to quantify.

Conunenetn, with f1.~Jl.!.lYear 1976. OMB has advised BUD that the
Conare••ional Budget Act'" 191" requiree a change in the method of
presentation of bUdget authority in the a.nnual budget. OMB baa advised
that budget authority under the sub.icHzed houaing programs should be
redeftned to include the full amount of Federal payments authorized by
an increase in budget authority, t. e•• budget authority now eqUals the
product of the increase in contract authority to make annual paym-}Dls
multiplied by the maximum number of years covered by the contracts.
For example, since HUD is requesting new contract authority of $662. 300, 000
for FY 1976. the budget authority shown would be this anlount times 40
year., or approximately $26 billion. See Budget Appendix for Fiscal Year
1876, page 469. Under this concept, the annual appropriation to m~et

payments due in a given year is no longer treated as budget authority
but 18 termed an appropriation to liquidate contract authority. (FY 76
Budget Appendix, page 481).

An analysis of the proper accounting of the new HUD contract authority
requires coaaideration of the following areas: (I) the relation8h1p. in
leneral terma. between budget authority and contract authority, md
the impact, if any, of the Budget Act on this relationship; (2) the
relat1oub1p between budget authority and appropriations to liquidate
contract authority: and (3) the proper measure of budget authority
to be refieeted in the budget documents.

Section 3(a)(2)~ltheCongressional Budget Act of 1974, 88 Stat. 299,
defines "budget authorityl' a8 - ...

u* * * authority provided by law to enter into
obUgationa which will result in immediate or future
outlay. involving Government funds, except that sueh
term does not include authority to insure or guarantee
the repayment of indebtedness incurred by another person
or government.!S
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IMS deftnition clearly encompasses contract authority in the context
Ithe.1nstant .HUD subsidy programs. discussed in mor~ detan herein­
ittel"j since each such contract constitutes an obligation "which will
l~ultlRbllm·:d1ate or future outla~ involving· Governn(~tfunds. fI

"he legislative history of the Congressional Budget Act supports tbis
Icl.wsion. For example, the Senate Committee on Government Operations
itated in ita report on S. 1541. the Senate verllion 01 the BUdget Act:

liThe term tb.. Udg..et autho..rityt m.-nstfl... 'uthor.ity... pr.ovided
by law for the Federal Government to elfJel" mfo...qbligations
which win resUlt·· in bnm~diateor future outlay". SUch
authority.· iathe f.eedbedtrol"an·expenditul"es~ Itis
granted not oal1throUgh·· aPJ)l"OJ:J~iati.cntneQUr~lJ•• bUt in
lepalatiol' Which· by'-pasSe8 the>appropriationsproeess
(bacltdoor .. spen.diftgJ.· such·· as· m>3UUl"e8·· providmg permanent
appropriatiou. contf8.Cting authority, . borrowing .authority,
and . mandatory·entitlem~ts.ft S.. Rep~ No.. 13-519.·· D3d .... .
Cong'., 2d Bealf.. 28 (1973)..

%( However. section. 3(a)(2>1& merely adetillition.of thetermaaused
n ethel'"· portlona of the A~· It does not purport to'createOl"alter any
·lghtj.duty. or authority· by its own force. Thus. todetermm.:t the'
Ifgrdffcance ·of Ws definition. we must· look •.. to' other .PPO~}OD8 ..e>f
be Act m conjancUonwith it.> In tI1is connection•.'..l*eCtion·> .60!l(bf' the< <.

~udgef'Aet, 88 Stat. 323. amends 31U. S.C~ §!llf(l'!O)br adding to
~er!quirf!d contentS ····olti1e·annua1 budget .tr&nsmiffeci· to· Congress
'1 tne<Pl'"esident. .!!!!!!:.!!!! tne foUowing< proVision~ .....•..

U(d) The Budget transmitted pursuant tosubaection
(a) for each fiscal;rear shall aetforth separately the
items enwn ~rated in section 301(a)(1)-(5) of the Coo.:
gresslonal Budget Act of 1974."

'bis .. prcmaicm is .elJpetive with respect to fiscal..Jear 1976.. Pub. L-
roo 93-344. S 905(d).'88 Stat. 331. -

Section 301(a)lr the Budget Act. 88 Stat. 306. provides in pertinent
art as follows:
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"Sec. 301. (a) ACTION TO BE COMPLETED BY MAY 15. ­
On or before May 15 of each year, the Congress shall complete
action on the first coneurrent resolution on the budget for the
fiscal year beginning on Oetober 1 of such year. The con­
current resolution shall set forth--

"(1) the appropriate level of total budget outlays
and of total new bUdget authority;

"(2) an estimate of bUdget outlays and an appro­
priate level of new budget authority for each major
funetional category, for eontingencies. and for
undistributed intragovernmental transaetions, based
on allocations of the appropriate level of total budget
outlays and of total new budget authority * * *. II

Thus, the President's BUdget for fiscal year 1978 and thereafter must set
Corth new budget authority, inclUding contract authority. for each "major
functional categoryU and in the aggregate for the entire budget. While
section 30l(a) does not address bUdget authority in terms of specific
departments. agencies or individual programs, it seems clear that the
required totals can be derived only on the basis of data for the individual
programs. Further, meaningful use of the totals would necessarily depend
upon specification of the components from whieh the totals are computed.
Accordingly. the inclusion of contract authority in the coneept of budget
authority lor the BUD subsidy programs is, in our view, entirely con­
.istent with the provisions of the Congressional Budget Act.

We note further that OMB directives have defined budget authority
to include contract authority even prior to the enactment of the Congres­
.ional Budget Act. Thus. OMB Circular No.. A-H. section 21.l(b)
(June 1974) defines budget authority for a given year as "the authority
becoming available during the year to incur obligations," and
expres.ly includes ~~ontraet authority. Similarly.. OMB Circular No.
A-34, section 2L IJ(July 1971) s~eciflca11y includes contract authority
within the scope of the term 'budget authority. ff

In sum, we believe that, as a general proposition. budget authority
under the Congressional Budget Aet/includes contract authority. and that
this inclusion would have been proper even prior to the Aet.
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The proper treatment of appropriations to liquidate contract
luthority. while not addressed to our knowledge in any statute.
:ollows J.ogle~ from the foregoing. To the extent that contract
luthority ia ref1eetect as budget .. authorit,'. the subsequent~ appro­
)riaUOD to liquidate that contract authority $hould n.ot. be shown
.. budlet authority tor p1rp()BeB of t~ Blldl~ Act-... Thia ~ ....
Ioppr;opriate in order to prevent ... the. am. . .. appropriation
:rombe1n, ~~.. tw1ce~ Once again. . . .. bas r~oplzed

::r=:;=.2tt~~~~~~=~~::;:u~a::~tY..
lore not .. counted;:... thor AJ4o.,.... . . .. tOe,
li~e COIlUact.... . sine"it aaapp~ . '. to make ..
;»aymente QD exJa1J.nl Ccmtl"ac11l, does not· uapp~ in and 0(;
ltaelf. to C . ..... rit,t4), enterv .. cIdi~alcontraeta or
to , . ·to create ob which wm result in .
lmm e or fu e outlays. and thu does not fit the section
S(a)(21ktefiDition . of budget .uthority~

:; - "~- - ->- ---" - -- " --- ," ", -,' ,,', - ""

B..~8e.tab118h~ ;thatbUdgBt· authoritY ~~d" iene~ fuemde
~OIltract authority· but not the, euumg approp.riat!olUl to liquidate such
contract authority•. the remaining area to ecmaider' 1. the proper .
meuure of budget authority to be reflected. The problem here is
that the ~tnaActlpermit.contracts of up to 40 yearsl duration
mel•. th~, ..~.". 8 >.FO~.;.but '.. ba~\beep¢;?indpij.ons, from
HUDtbUlidQea:, not.inieDclto" t. &.i' COIltracta, for terms
gr.eJ::: t...ao,,...... > Thu.~i; . '28 . '.' '.' e:to~ne'\Jbudget
lUltliO'Ii ' ropoaed~»y OMB,18' SeeA,uunr . . gerated.
and .. In a letter' to us dated June 2., 19'5, the OMB
bld.at .Director ff[F l3udg_ l}eview ... dlsputeB:8DY;; u.ertion that
HUD. .,to §ection 8 .... contraetatonqtmore than, 20 years.The. . t or states: . . .......,., .' ..

"The' stl.tem.ttbat HtJD 1ntendsto J.1mitcontraets
rata~ ....., :. The U.S. Housil1g A~ot

..am~' the Secretary to enter
40-year aubatdy contracts with State or local

.g~..,.., under the Section 8. Lower-Income Housing
Aa8i8tarie,e .' ~rovam. and HUD fUlly intends to do so.
Thi. intention fa evident in the regulations for the
Section 8 program that have been published in the
Federal ReJl!!!r. It is also reneeted in the materials
thit the JliPi.itinent has submitted to the appropria­
tion commtttees in support of its 1978 Budget requat. II
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The situation is further complicated in that the HSect! n aft program.
provides for 3 separate typ_ of assistance contracts with different
maximum duratione: 15 years for contracts for existing structures;
20 years for contracts for newly cOJUJtructed or substantially rehabilitated
units not owned or financed by public housing agenciea; aDd 40 years for
contracts for newly cGlUItructed or lIu8tantiaUy rehabUitated units
owned or ft.¥nced by State or local aa-ctea. 42 U. S. C. A. IS 1437(d)
(2)~d (e)(l)ltSupp. 187S). The law does not specify an allocation among
th.se types of contracts except to the extent of requiring that a minimum
of $150 million of each year ta authority to enter into contracts be used
for new or exiating hq.l8ing to be owned by pubUc housing agencia•
..2 U. S. C.A. I 1431c(cJ'(SUpp. 19'75). Otherwise. the allocation of contract
authority amOllg typea of contracts appears to be left to the diaeretion of

.. the Secretary of BUD.

In recently~U.hed regulations iInplemanting the new construction
portiaD of the Section a" program. BUD has generally reiterated the
statutory guide11nea .. to contract duration. with. no indication of any
coatrary intent. Thus. the new 24 C. F. R. S 880.109, concerning new
cOl18truction. stat" in part:

If (a) A Contract may be for an initial term of not Inore
tlwl five year.. with an option aolely in the Owner to renew
for additional terma of not more than five year. each.
provided that the total Contract term. inelud1ft& renewa1al•
• hall not exceed 20 yearB for any dwelling unit..

11(b) In the cue of a Contract under which housing
...tataftce p~_ta are made with respect to a project
owned by. or finaDce4 by a loan or loan guarantee trom..
a State or local agency. the total Contract term may be
equal to the term of nch ftDancing but may not exceed
40 year. for any dweWna unit. tt 4:0 Fed. Reg. 18681
(April 28. 1975).

The ~ai.tantDirector for BUdget Review further states. in justifi­
cation of OMB'B poeiUon:
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"In any event. OMB believes that. where the Congress has
provided authority to incur obligations for a 40-year period"
the authority must be refieeted as such in the presentation
of budget authority. This. too, Is consistent with the treat­
ment of budget authority elsewhere in the bUdget. Leg1sla­
tattoo frequently authorizes a Federal department or agency
to incur obligations 'up to' or 'not to exceed' a fixed amount
in support of a specific project or activity. The bUdget
shows the maximum amount as budget authority" even though
the volume of contracts executed may ultimately fall short
of the ceWng. "

Assuming that the above-etted provision from title I" H. R. 8070. is
rw:ted and thus becomes the vehicle for the release of new ttSection 8"
ontract authority for FY 1976. we are inclined to concur with OMB's
lew that budget authority should reflect the maximum potential
LU"ation of contracts authorized by:p.aw.We believe this approach
,consistent with the section 3(a)(2),c:retiDluon of budget authority
Iauthority £aijvided by law. • • "It). In addition" an intent stated
)day can re y c6iUige hi the future In light of changing circumstances.
gency polley or agency personneL Also.. as long as the statutory
Lnguage conferring new contract authority is stated merely in terms
ran annual increment. the legal authority would appear to exist
) use th1a amount to the maximum extent permitted by law, regardless
r what may be shown in tables in the Budget Appendix; that is. the
662 m1lllon sought would appear to be legally available to HU D for
D-year contracts, or total bu~et authority of approximately $26
UUon. Thus, computation of budget authority" based on maximum
otential contract duration would seem to be consistent with
1e Budget Act.

Finally" one of the major "Bprposes of the Congressional Budget
.ct, set forth in section 2(4)fthereo1', is to enable Congress to
.Itabllsh national budget priorities." As stated in the report of
1e House Committee on Rules on H. R. 7130" the House version of
18 Budget Act:

"[T]he dispersion of bUdget responsibility within
Congress has left it unprepared for what are perhaps
the two main contemporary purposes of the budget
process: to manage the economy and determine
public priorities.. * :4= *..



B-171630.1(, 506

"Under stable budget conditions. the primary interest
of Congress was to secure legality and efficiency in expendi­
tures. While these tasks remain, they have been surpassed
by the fact that the budget bas become the central instrum~t
for determining governn::tental goals and priorities. It could
not be otherwise in a budget that claims so large a share
of the nation's wealth and in which there are 80 many competing
claims. Unlike the past. the budget does change substantially
from year to year and the basic issue is not whether the
growth will occur but the directions it will take. * * *

"The same situation applies to the use of the budget
for the determina.tion of macroeconomic polley. The
overallievela of spending.. revenues.. and surplus or
debt have .. significant impact on the condition of the
economy. No longer 18 the budget process merely a
matter of eart1matJng how much expenditures can be
made with available revenues. The budget Infiuences
the levels of employment and infiaUon and can be
ut1l1zed to stimulate or retard economic growth. Thus.
when budget decisions are made.. Congress must be
[as) much concerned about economic issues as it is
about the spending needs of government agencies. It

H. R. Rep. No. 93-658. 9SC Cona... tat Sess. 21-22 (1973). H

We believe Congress is best able to accomplish these goala if it is
presented with the full costs of Federal programs.

Due to the nature of the "Section Sft program and the latitude of
diacretlon ve8ted in the Secretary in the allocation of contract authority.
we believe the mere presentation of a total budget authority figure based
OD the 40-year maximum. without further explanation. could well be
rai.leading both to Congress and to the public. Since it appears to be
intended that the new USeetion 811 contract authority be apportioned
among 15. 20. and 40-year contracts. we believe the Budget Appendix
should contain an explanatory comment or fOQtnote to this effect.
making it clear that the $28 billion total budget authority fi~re is a
maximum ~entia1figure.. based on the hypothellis that all "Section 8"
contract. c 6e of <to-year duration. a result that is not intended
to occur in fact.
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In view of the nature of the "Section au program as described above.
however. we belleve that a more desirable alternative _. and an approach
more conaletent with the BUd,et Act -- would be for the appropriation act
to Include both a limitation on the annual coat (as in the provision on
Pac••89 or the FY 1976 Budget AppenaIiJ and a limitation on the total
(run-ont) cost of contracts which the Secretary is authorized to execute.
The latter would then represent the total ''budiet authority" provided
by Congress in terrils of authority to enter into obligations during fiscal
year 1976 resulting in present and future outlays. The total run-out
coat would be eet by Coner.a.. using as a starting point the intended
contract durations. subject to this overall limitation. This approach.
1D our view. would best implement one of the major purposes of the
Budget Act -- to bring "backdoor spendinglf within ijJe purview of the
approprtaUon process -- as refieated in section 40J1Of the Act" set
forth in part below: '.

"See. 401. (a) Legislation Providing Contract or
Borrowing Authority. It shall not be in order in either
the Houae of RepresentaUves or the Senate to consider
any bill or resolution which provides new spending
authority described in subsection (c)(2)(A) or (8) (or
any amendment which providu such new spending
authority). unless that bill. resolution. or amendment
also provides that IlUCh new spending authority is
to be effective for any fiscal year only to such extent
or In such amounts as are provided in appropriation
Acts.

* * * * *
"(c) Def1nJ.tions.

If(1) For purposes 01 this section. the term
'new spending authority'means spending authority
not provided by law on the effective date of this
section.. including any increase in or addition to
spending authority provided by law on such date.
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"(2) For purposes of paragraph (1). the
term tSPeodinl authority' means authority
(whether temporary or permanent)--

"(A) to enter into contracts under which
the United States is obligated to make outlays.
the budget authority for which Is not provided
in advance by appropriatiOl1 Acts; * * *. n

WhUe sectioD 40l(a)Jlappears to be geared primarily to legislation reported
by legislative committees as distinct from appropriations comrr.J.ttees (see.
e.,.. S. Rep. No. 93-679, supra. at 59), the inclusion of total run-out
coat in the appropriation act woUld clearl\Y maxtmlze con~..s1onal control
over "backdoor spending, n especially in a cue like the "section 8" pro­
gram, where the enabling legislation permits contracts of greatly varying
durations.

We believe that there are alao significant practical advantages.
coulstent with the fundamental purposes of Pub. L. No. 93-34". to
inclusion of an overall budget autbori~ limitation in the 1976 appro­
priation act language for the ItSection 8 program. SUch a limitation.
constituting • congressional determination u to appropriate 1976 program
I.vela in terms of run-out costs, (1. e., present and future outlays),
would, if placed in the actual statutory-language make irrelevant and
umaeces8ary any reference to. a theol·etical figure for maximum potential
outlays under present law. This approach would achieve a clear and
realistic statement of program costs. which 1s lacking in either the
.882 mlWon aggrepte annual figure, standing alone. or the $26
billion figure for maximum potential outlays. Moreover. specification
of a maximum figure for 1976 budget authority in the appropriation
J.anauage would asslat in assuring that program implementation
coincides with congressional expectations. Sinee this figure would
constitute a statutory lJmit, it could not be exceeded, although the
preaent fiex1bl1ity in fixing the duration of contracts would be
retained within the overa11limttatlon. By the same tQ1ten. the presence
ot this 8tatutOry b.~chmarkmight well faeilitate congressional review
pursuant to title X~!Pub. L. No. 93-344, the ImpoundnHmt Control
Act. of any attempts~ implement the program at a level below that
envisioned by the CongresS;· .

If it is desired to legislatively specify a limitation on total run-out
coat, a pro"fiJd,on along tbe lines of the following could be used in place
of tbe above-cited proviaion in title H. R. 8070:
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"The additional amount of contracts for annual contributions,
not otherwise provided for. as authorized by section 5 of the United
States Howling Act of 1937. as amended (.(2 U. S. C. 1437c). entered
into after June 30, 1915. shall not exceed an aggregate annual
amount of $882. 300.000. nor shall the total new budget authority
obUpted UDder such contracts entered into after June 30. 1975.
exceeel' [ billion). which amounts shall be in addition to
balance8 ofiiilhoriution heretofore made available for such
contracta * **...

The blank amount would reflect the congressional determination as to the
appropriate program 1e".ls for. FY 1978. taking into account the various
admlntatrative variables. particularly the anticipated duration 01 contracts.

In aum. we baUeve that under the proposed language tor the "Section 8"
program contained in the 1976 Budget Appendix. it is necessary to indicate
potential badeet authority of $28 bWlon. even though this figure may be
of no practical relevance at best and may even be seriously misleading.
However. it is also our view that this problem could be eliminated by
.pecifyin, in the proposed laRguage a realistic figure for total budget
authority to be available for 1976. It seems to us that the laUer approach
would further the objective of realiatic di8closure of program costs.
and"'o enhance congressional control in terms of assuring that actual
rogram levels neither exceed nor fall short of expectations.

Sincerely yours.

~ .. ~...----

Comptroller GenM!lts'Iub i.··

of the United States


