DIGEST - NO CIRCULATION

COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

30 10 MG 14— pug 1 41975

2 Honorable Edward P. Boland, Chairman

peommittee on HUD-Independent Agencies Appropriations
snmittee on Appropriations

use of Representatives

Mr. Chairman:

our letter of July 25, 1975, requested our assistance in clarifying
roper accounting of new budget authority under annual contract
thorities for certain housing programs in rglation to the Congres-
;pal Budget Act of 1974, Pub, L. No. 93-344f{July 12, 1974), 88 Stat.
The housing programs in question are long-term subsidy programs
r which the Department of Houging and Urban Development (HUD)
authorized to enter inta coniracts providing for annual assistance
yments for terms of up to 40 years. Your inquiry relates to the
dusion of a provision for $682, 300, 000 in new annual contract
thority in the HUD-Independent Agencies Appropriation Bill for

cal year 1978, H. R. 8070, 94th Cong., and the treatment of this

ount in the annual HUD budget. As discussed with members  of the
scommittee staff, the instant letter analyzes several legal issues
icerning treatment of the new contract authority. We will respond
jarately to additional questions which have been raised with respect
this matter,

H R. 8070 has been passed in different form by the House and Senate,
is now awaiting conference action. Title I of the bill (July 26, 1975),
- 2-3, provides for purposes here relevant:

"ANNUAL CONTRIBUTIONS FOR ASSISTED. HOUSING

"The additional amount of contracts for annual contribu~
tions, not otherwise provided for, as authorized by section
5 of the United States Housing Act of 1937, as amended
(42 U.S.C. 1437¢), entered into after June 30, 1975, shall
not exceed $682, 300, 000, which aniount shall be in addition
to balances of authorization heretofore made available for
gsuch contractg * * %"

far the largest share of this will be used for the so~called ''Sectign 8"
rer-Incom2 Housing Assistance Program (42 U.S.C. § 14371),
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Up to and including fiscal year 1975, the new budget authority recorfied
in the annual HUD budget for these subsidized housing programs did not
iInclude contract authority, but reflected only the appropriation being requested
lo provide the cash for payments due in a given year. (See, for example,
Budget Appendix for Fiscal Year 1975, page 483.) The Office of Management
and Budget (OMB) has justified the exclusion of contract authority from
budget authority by pointing out that the total amount of the Government's
liability in the subject programs would be indefinite and difficult to quantify.

Commencing with fiscpl/year 19768, OMB has advised HUD that the
Congressional Budget ActYof 1974 requires a change in the method of
presentation of budget authority in the annual budget. OMB haa adviged
that budget authority under the subsidized housing programs should be
redefined to include the full amount of Federal payments authorized by
an increase in budget authority, i.e., budget authority now equals the
product of the increase in contract authority to make annual paym-:nts
multiplied by the maximuom number of years covered by the contracts.
For example, since HUD is requesting new contract authority of $662, 300, 000
for FY 1076, the budget authority shown would be this amount times 40
years, or approximately $26 billion, See Budget Appendix for Fiacal Year
1978, page 469. Under this concept, the annual appropriation to m=zet
payments due in a given year is no longer treated as budget authority
but is termed an appropriation to liquidate contract authority. (FY 76

Budget Appendix, page 487).

An analysis of the proper accounting of the new HUD contract authority
requires consideration of the following areas: (1) the relationship, in
general terms, between budget authority and contract authority, and
the impact, if any, of the Budget Act on this relationship; (2) the
relationship between budget authority and appropriations to liquidate
contract authority; and (3) the proper measure of budget authority
to be reflected in the budget documents.

Section 3(a)}(2)fof the Congressional Budget Act of 1974, 88 Stat. 299,
defines '"budget authority' as --

"* * * guthority provided by law to enter into
obligations which will result in immediate or future
outlays involving Government funds, except that such
term does not include authority to insure or guarantee
the repayment of indebtedness incurred by another person
or government. "’
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This definition clearly encompasses contract authority in the context

of the instant HUD subsidy programs, discussed in mor: detail herein-
sfter, since each such contract constitutes an obligation "which will

result in immediate or future outlays involving Governnsent funds. "

The legislative history of the Congréssional Budget Act supports this
inclusion., For example, the Senate Committee on Government Operations
stated in its report on S. 1541, the Senate version of the Budget Act:

"The term 'budget authority' means sauthority provided
by law for the Federal Government to enter into.gQbligations
which will result in imm-=diate or future outlays. Such
authority is the 'seedbed' for all expenditures. It is
granted not oaly through appropriation measures, but in
legislation which by-passes the appropriations process
(backdoor spending), such as m:asures providing permanent
~ appropriations, contracting authority, borrowing authority,

- and mandatory entitlements.” S. Rep. No. 93-579, 93d
~ Cong., 2d Sees. 28 (1973}, A

- However, section 3(a)(2)fis m:rely a definition of the term as used
n other portions of the Act. ' It does not purport to create or alter any
‘ight, duty, or authority by its own force. Thus, to determin> ‘the
ignificance of this d=finition, we must look to other provisgjons of
he Act in conjunction with it. In this connection, tion: 601of the
Judget Act, 88 Stat. 323, amends 31 U.S.C. §11K1970) by adding to

he required contents of the annual budget transmitted to Congress

y the President, inter alia the following provision:

"(d) The Budget transmitted pursuant to subsection
(a) for each fiscal year shall set forth separately the
items enum:rated in section 30la)(1)-(5) of the Con-~
gressional Budget Act of 1974."

'his provision is effective with respect to fiscal year 1876, Pub. L.
lo. 83-344, § 805(d),¥88 Stat. 33l ‘ ' i

Section 301(a)£f the Budget Act, 88 Stat, 306, provides in pertinent
art as follows:
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"Sec. 301. (a) ACTION TO BE COMPLETED BY MAY 15, -
On or before NMay 15 of each year, the Congress shall complete
action on the first concurrent resolution on the budget for the f,
fiscal year beginning on October 1 of such year. The con- !
current resolution shall set forth-- %

""(1) the appropriate level of total budget outlays
and of total new budget authority;

"(2) an estimate of budget outlays and an appro-
priate level of new budget authority for each major
functional category, for contingencies, and for
undistributed intragovernmantal transactions, based
on allocations of the appropriate level of total budget
outlays and of total new budget authority * * *, "

. Thus, the President's Budget for fiscal year 1976 and thereafter must set

forth new budget authority, including contract authority, for each '"major
functional category'' and in the aggregate for the entire budget. While

; section 301(a) does not address budget authority in terms of specific

. departments, agencies or individual programs, it seems clear that the ;
required totals can be derived only on the basis of data for the individual ;
programs. Further, meaningful use of the totals would necessarily depend ;
' upon specification of the components from which the totals are computed.
Accordingly, the inclusion of contract authority in the concept of budget t
authority for the HUD subsidy programs is, in our view, entirely con- i
. sistent with the provisions of the Congressional Budget Act, !

We note further that OMB directives have defined budget authority
to include contract authority even prior to the enactment of the Congres-
- siongl Budget Act. Thus, OMB Circular No., A-ll, section 21, 1(b)
~(June 1874) defines budget authority for a given year as "the authority
becoming available during the year to incur obligations," and
expressly includes fontract authority. Similarly, OMB Circular No.
A-34, section 21, 1K July 1971) specifically includes contract authority
- within the scope of the term "budget authority."

~ In sum, we believe that, as a general proposition, budget authority :
under the Congressional Budget Act/includes contract authority, and that
this inclusion would have been proper even prior to the Act,
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The proper treatment of appropriations to liquidate centract
wthority. while not addressed to our knowledge in any statute,
ollows logically from the foregoing. To the extent that contract.
wthority is reflected as budget suthority, the subsequent appro-
:rhtion m liquidate that contract authority ghould not be shown..

et : nt the apprcprianon
e. Onc: ain,OMBhﬁsreeogxﬁzed:;
: -ular No._ A~34, ra, which. .

immediate or mtare outlays and thus does not fit the sectimx
3(:)(2)'f«deﬁnition budget authority.

I ta liquidate such
t¥s. tha rmaining area to eonsider is the proper
measure ofbudget authority to be reflected. The problem here is
that the Houting . Act permit; contracts of up to 40 years' durstion
wdw, thew m, but . re be indica :

1 _propose byGMB is sm a8 mealisti Texaggerated
mdmhlendtng. In aletter tous dated June 24, 1975, the OMB
Assistant. Director for Budget Review disputea any assertion that
HUD. 1imit "Section 8" contrac not more  than,

years. 1 rect. TMU.& ﬁmzsing Actof
ended, authorizes the Secretary to enter
into 40-yw _subsidy contracts with State or local
agmcies . under the Section 8 Lower-Income Housing .
; and HUD fully intends to do so.
Th!s intentian is evident in the regulations for the
Section 8 program that have been published in the
ster. It is also reflected in the materials
i : ment bas submitted to the approyria«-
tion ccmmittees in support of its 1976 Budget request.”

695&
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; The situation ie further complicated in that the "'Secti n 8" program
provides for 3 separate types of assistance contracts with different
-maximum durations: 15 years for contracts for existing structures;

20 years for coniracts for newly constructed or substantially rehabilitated
“units not owned or financed by public housing agencies; and 40 years for
contracts for newly constructed or substantially rehabilitated units

owned or ced by State or local agencies, 42 U,S.C. A, §§ 1437(d)
(2)¥and (e){1¥(Supp. 1975). The law does not :‘pecify an allocation among
these types of contracts except t{o the extent of requiring that a minimum
of $150 million of each year's authority to enter into contracts be used

for new or existing sing to be owned by public housing agencies.

42 U.S.C.A, § 1437c{c)V(Supp. 1875). Otherwise, the allocation of contract
suthority among types of contracts appears to be left to the discretion of
~the Secretary of HUD.

In recently lished regulations implementing the new construction
- portion of the "Section 8" program, HUD has generally reiterated the

: statutory guidelines as to contract duration, with no indigation of any

" contrary intent, Thus, the new 24 C.F.R. § 880.109, concerning new
. construction, states in part:

"(a) A Contract may be for an initial term of not more
than five years, with an option solely in the Owner to renew
for additional terms of not more than five years each,
provided that the total Contract term, including renewals,
shall not exceed 20 years for any dwelling unit.

"(b) In the case of a Contract under which housing
assistance payments are made with respect to a project
owned by, or financed by a loan or loan guarantee from,

a State or local agency, the total Contract term raay be
equal tothe term of such financing but may not exceed
40 years for any dwelling unit." 40 Fed. Reg. 18687
(April 28, 16875).

The Assistant Director for Budget Review further states, in justifi-
cation of OMB's position:
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"In any event, OMB believes that, where the Congress has
provided authority to incur obligations for a 40~-year period,
the authority must be reflected as such in the presentation
of budget authority., This, too, is consistent with the treat-
ment of budget authority elsewhere in the budget., Legisla-~
lation frequently authorizes a Federal department or agency
to incur obligations 'up to' or 'not to exceed' a fixed amount
in support of a specific project or activity. The budget
shows the maximum amount as budget authority, even though
the volume of contracts executed may ultimately fall short
of the ceiling, "

Agsuming that the above-cited provigion from title I, H.R. 8070, is
nacted and thus becomes the vehicle for the release of new "Section 8"
ontract authority for FY 1978, we are inclined to concur with OMB's
lew that budget authority should reflect the maximum potential
uration of contracts authorized b{ w. We believe this approach
j consistent with the section 3(a)(2)fdefinition of budget authority
'authority provided by law . . . .'"). In addition, an intent stated
yday can readily change In the future in light of changing circumstances,
gency policy or agency personnel, Also, as long as the statutory
inguage conferring new contract authority is stated merely in terms
{an annual increment, the legal authority would appear to exist
) use this amount to the maximum extent permitted by law, regardless
f what may be shown in tables in the Budget Appendix; that is, the
862 million sought would appear to be legally available to HUD for
0-year contracts, or total bu%get authority of approximately $26
fllion. Thus, computation of "budget authority" based on maximum
otential contract duration would seem to be consistent with
16 Budget Act,

Finally, one of the major poses of the Congressional Budget
ct, set forth in section 2(4)Rhereof, is to enable Congress to
establish national budget priorities."” As stated in the report of
1¢ House Committee on Rules on H,R. 7130, the House version of
12 Budget Act:

"[The dispersion of budget responsibility within
Congress has left it unprepared for what are perhaps
the two main contemporary purposes of the budget
process: o manage the economy and to determine
publie priorities. * # *,

-7 -
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"Under stable budget conditions, the primary interest
of Congress was to secure legality and efficiency in expendi-
tures. While these tasks remain, they have been surpassed
by the fact that the budget has become the central instrument
for determining governmmental goals and priorities. I could
not be otherwise in a budget that claims 8o large a share
of the nation's wealth and in which there are so many competing
claims. Unlike the past, the budget does change substantially
from year to year and the basic issue is not whether the
growth will occur but the directions it will take, * * *

"The same sgituation applies to the use of the budget
for the determination of macroeconomic policy. The
overall levels of spending, revenues, and surplus or
debt have a significant impact on the condition of the
economy. No longer is the budget process merely a
matter of estimating how much expenditures can be
made with available revenues. The budget influences
the levels of employment and inflation and can be
utilized to stimulsate or retard economic growth, Thus,
when budget decisions are made, Congress must be
[as] much concerned about economic issues as it is
about the spending needs of government agencies.'
H.R. Rep., No. 93-858, 23d Cong., lst Sess. 21-22 (1973)."

We believe Congress iz best able to accomplish these goals if it is
presented with the full costs of Federal programs.

Due to the nature of the ''Section 8" program and the latitude of
digcretion vested in the Secretary in the allocation of coniract authority,
we belleve the mere presentation of a total budget authority figure based
on the 40-year maximum, without further explanation, could well be
misleading both to Congress and to the public. Since it appears to be
intended that the new "Section 8" contract authority be apportioned
among 15, 20, and 40-year contracts, we believe the Budget Appendix
should contain an explanatory comment or footnote to this effect,
making it clear that the $26 billion total budget authority figure is a
maximum ential figure, based on the hypothesis that all "Section 8"
contracts ¢ e of 40-year duration, a result that is not intended
to occur in fact.
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In view of the nature of the "Section 8" program as described above,
however, we believe that a more desirable alternative -~ and an approach
more consistent with the Budget Act -- would be for the appropriation act
to include both a limitation on the annual cost (as in the provision on
page 469 of the FY 1978 Budget Appendix) and a limitation on the total
{run-out) cost of contracts which the Secretary is authorized to execute.
The latter would then represent the total "budget authority” provided
by Congregs in terms of authority to enter into obligationg during fiscal
year 1976 resulting in present and future outlays., The total run-out
cost would be set by Congress, using as a starting point the intended
contract durations, subject to this overall limitation. This approach,
in our view, would best implement one of the major purposes of the
Budget Act -- to bring "backdoor spending" within the purview of the
appropriation process -- as reflected in section 40lVof the Act, set
forth in part below:

"Sec. 401, (a) Legislation Providing Contract or
Borrowing Authority. It shall not be in order in either
the House of Representatives or the Senate to consider
any bill or resolution which provides new spending
authority described in subsection (cH2)}A) or (B) (or
any amendment which provides such new spending
authority), unless that bill, rescolution, or amendment
algo provides that such new spending authority is
to be effective for any fiscal year only to such extent
Zr in such amounts as are provided in appropriation

cts.

* # * * *

""(c) Definitions.

"(1) For purposes of this section, the term
'new spending authority' means spending authority
not provided by law on the effective date of this
section, including any increase in or addition to
spending autherity provided by law on such date.
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'"(2) For purposes of paragraph (1), the
term 'spending authority' means authority
(whether temporary or permasanent)--

""(A) to enter into contracts under which
the United States is obligated to make outlays,
the budget authority for which is not provided
in advance by appropriation Acts; * * %"

While section 40l(a)¥appears to be geared primarily to legislation reported
by legislative committees as distinct from appropriations comm:ittees (see,
 €e.g+» S. Rep., No, 93-879, gupra, at 59), the inclusion of total run-out
~ cost in the appropriation acf would clearly maximize congressional control

over "backdoor spending,' especially in a case like the "Section 8" pro-

gram, where the enabling legislation permits contracts of greatly varying
durations.

We believe that there are also significant practical advantages,
consistent with the fundamental purposes of Pub. L. No, 93-344, to
inclusion of an overall budget authorit'y Hmitation in the 1978 appro-
priation act language for the "Section 8" program. Such a limitation,
constituting a congressional determination as to appropriste 1976 program
levels in terms of run-out costs, (i.e., present and future outlays),
wouid, if placed in the actual statutory language make irrelevant and
unnecessary any reference to a theoretical figure for maximum potential
outlays under present law. This approach would achieve a clear and
realistic statement of program costs, which is lacking in either the
$662 million aggregate annual figure, standing alone, or the §26
billion figure for maximum potential outlays. Moreover, specification
of a maximum figure for 1976 budget authority in the appropriation
language would assist in assuring that program implementation
coincides with congressional expectations. Since this figure would
constitute a statutory limit, it could not be exceeded, although the
present flexibility in fixing the duration of contracts would be
retained within the overall limitation. By the same token, the presence
of this statutory benchmark might well facilitate congressional review
pursuant to title Xjof Pub. L. No. 93-344, the Impoundment Control
Act, of any attempts\to implement the program at a level below that
envisioned by the Congress.

If it is desired to legislatively specify a limitation on total run-out

cost, & provision along the lines of the Iollowing could be used in place
of the above-cited provision in title I, H. R. 8070:

w 3 -
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"ANNUAL CONTRIBUTIONS FOR ASSISTED HOUSING

""The additional amount of contracts for annual contributions;,
not otherwise provided for, as authorized by section 5 of the United
States Housing Act of 1837, as amended (42 U.S. C. 1437c), entered
into after June 30, 1875, shall not exceed an aggregate annual
amount of $862, 300, 000, nor shall the total new budget authority
obligated under such contracts entered into after June 30, 1875,
exceed § | billion], which amounts shall be in addition to
balances of authorization heretofore made available for such

contracts * * *,"

The blank amount would reflect the congressional determination as to the
sppropriate program levels for FY 1876, taking into account the various
sdministrative variables, particularly the anticipated duration of contracts.

In sum, we believe that under the proposed language for the "Section 8"
program contained in the 1976 Budget Appendix, it is necessary to indicate
potential budget authority of $26 billion, even though this figure may be

of no practical relevance at best and may even be seriously misleading.
However, it is also our view that this problem could be eliminated by
specifying in the proposed language a realistic figure for total budget
authority to be available for 1876. It seems to us that the latter approach
would further the objective of realigtic disclogsure of program costs,

and also enhance congressional control in terms of assuring that actual
program levels neither exceed nor fall short of expectations.

. Sincerely yours,

L e —

Comptroller Gen L
of the United Sta egﬁs’"b Depe
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