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COMPTROiXER GENERAL OF THE UNITED STATES 
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NOV 9 1973 

Thtt Bofior«bl« ChcrlM A. Vasik 
BOOM of Ropru«atatlY«« 

DMT KT. VAoikt 

In • lottor to vB you bcv« exprosted concern regarding the lack 
of eoagraaatonal control ovor axpandlturca "bf thm ScpartJMot of 
Dcfaoan, particularly "pipallno" funding available to that Dapartnont 
tndcr no-year and wiltlple-year appropriations, Toa re<|aest onr advice 
aa to what ^proprlatloM aade to the Departaint of Defenae maj be In 
Tlolatloft of Article I.y'aectiott 5, clauae 12 of the Conetltutlon» i«hlch 
llaita appreprlatioaa *'to ralae cod n t s p ^ t t aralee" to a period of t«o 
yearn. 

Concerning the oonatltntlonal queatlon, we do sot consider it our 
prerogatltn or duty to qnestlon the eonatltvtlonallty of lave enacted 
by the Congress* Katheri until the courts have taken final action 
holding a partieulAT act ancoastltntlonal, it is out view that full 
effect should be given thereto Iqr our Office acoordlng to Its terns. 
However, ve hope that the Infornatlon provided herelnsfter way be of 
Interest to you« 

As you state« U M nllltsry departnants do have available eonsiderable 
so-called **pipelltte" obllgational authority, in addition to obligational 
authority provided in appropriationa limited to one fiscal year* Prin­
cipal sources of extended obligational authority are found in impropriations 
for allltary eonattuetion, procurenent, end researeh end developMoit. 
For essaple, the Hllitary Construction ApptopriaUon Act, 1973, approved 
October 25, 1972, Pub. L. 92*547, 86 Stat. U5«ypr«videa obligational 
authority for oonstraction by the niUtary departuents to resudn avail­
able until expended. Title IV of the Departnont of HSfenae Approprletion 
Act, 1973, approved Oatc^r 26, 1972, PUb. U 92-570, 86 Stat. I I M , ^ 
1190, nskas appropriations for construction, procurcMnt, production, 
etc., of veapons systsns^ aircraft, coiAac vtiticlea and other equlpnent, 
to reaain available for obligation until the end of fiscal year 1975» 
Title T of this act, 86 Stat* 1194^wtkeB sppropriationa for research 
and devslopuent, etc., to renaln ovsiXable for obligation imtll the end 
of fiscal year 1974* On the other hand, allltary personnel end e»peration 
and nsintenanee appropriation are nade on a single fiscal year basis. 
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Sea titXes I a M XI of the Oepartnaat of Defense i^ropriation Act, 1973, 
66 Stat. U84,^1186. 

The periods of «vatlaM.llty Indieatnd sbeve a m ttpraseatativn of 
appvoprlatlnn laagunga used in recant yeara for eadi of the object 
catogMlsn eitad» Of these categories, cmly the no-year nilltsry con-
struetioB sppropriatiens and the three-yeer procure—nt qn>i»pri«tionn 
vould aoM within the potential af^cation of the ecnstitutioaal tno-year 
UnitatioB* 

Artiala X,^sectlon 8, clauae 12 provldeat 

"The Gottgrena shall have pcwer 

a A * * * 

"To raise sad svrpport smien, but no appropriation of 
noney to that use shall be for a longer tem than tuo years 
* * * , " 

Ths tso-year llnitatlatt was ceneeived In response to a attspicintt!:̂ f standing 
amiaa In tins of peace* See general^. The Isderalist, Vos. 24-26* Its 
purpose and intended effect vera esplalned by Alexander BanUton In the 
redeeallst. No* 26, as follovss 

**The legislature of the Onited States will be obUyed. / 
by this provision, once at least In wfury two years, to 
deliberate npon the propriety of keeping is nlXitary force 
on fdet; to COMU to a new resdlvtion on the points end to 
declare their seaee of the natter, by a fomal vote la the 
facn of titnir conatitutents* they are not at liberty to 
vent in the executive departnsnt penanant funds for the 
support of an anqr, if they were evtn Incautious snough 
to be willing to repose la iti-so lavroper a confidence* 
Aa the spirit of party, in different degrees, miet be 
expected to infect all political bodice, there v i U be, 
no doubt, persons in tbm natioaal legiclature wiUiag 
enough to arraign ths nnaeurea end crialaate the views 
of the aajority. The provision for the support cf a 
•llitary fores will always be s favorable ̂ I c for declana-
tiofi. As often aa the question cones forward, the public 
attsntien will be roused snd attracted tn the subject, by 
the party in oppoaitions aotd if the najerlty should be really 
dipposad to exceed the proper Units, the cosnunity will be 
warned of the danger, and will have sn opportunity of taking 
nanaums to guard agalant It. Independent of parties in the 
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nnHnnsI Tngjnlatnm icnsllf, as often sn tbn pecied af 
digtunglan nvxivnd, tkn Stain legislsftwnn, vflie vlU 
alnggw ba nac ealy vigilant b«« nvspioinin and JanloMi 
gnntiiaM of tte vi^cn nf thn dtlMHMi cgningt «»-
swirtMsntt fnn tht fadaficl gpvnnwnK, wUl csntrsntay 
hnvn 0mU nkcnntinn wakn to lihn enntatt of the natinnal 
ndAsn, and vUi bn xnndy tnntfi, i f mŷ  fUng iapfspn* 
app—gg, tn no«Ml thn nUen ftn th» pcnpln, «ad net on!^ 
bn tM YOZat, but, if annsMMcŷ  IM iUDC nf tUtt 
diansntsnt*" (M^Min in eii«lnal*) 

Khiln the ginsrsl ^Jnctivs af the liadtatlan is ĥno Mds elnar, no elab­
oration mm pMvidad nonenmiag the scope of Itn swliestieo* ttt am not 
•Main nf wy Jndiaial praaedant applying istigle X,jnectisn fl, clauae 12 
or «va» Xntaiprnting tiiig langnag* t* a slyitflaant dsgrnn. The enly 
dlaensaian of thn aeopn of thn MBStitntionaX liadtadnn uUch ve haws 
found ia asntainnd In CM« AttnoHy Cnssml Offaicna and seveal aongms-
sicnnl tnf i 

thn ncnpe of thn ItnltntiMi una sppntnntly f ine csnatdnrnd in a 1904 
opinion by SnUnltnt Onnnnl ttMny n, 8 ^ . IS Op* Att̂ v «m* lOS.f Ihia 
opjUiian innwTgsi, in nffncc, tiba ps^^ad pwnsraBnat nf gnttaln gnna and 
•aaaassrtan fssa aj^nftyiatiaaa finr •innnsiu of festificatisnn, nhiefa were 
nads asnllsila until aspnndndi Wdln msngnistng that the pcnpoand pte^ 
lursnsnt vnnld astund baycMl CMS yann, SiaitHnr Csnstal litayt enncluded 
that tim appcnptiatienn InvnlvsA wngn not tn the use nf xniaiag «fed 
•sppntiiig aentan wUSdm the appUaatisn nf tlM eanstitutienal linitation. 
In anivint at t l ^ esncluoion, the epinian tnnsenedt 

*•* a e He rsiaa «id 9«vp^*t an arap̂  i» tmm tldng* 
Ito mndsr i t nffantivn, by aqud̂ pdng i t «t«h gsna, 

I nsBiUfini, snd md̂ sr asann for attack and defanan, la 
anechnrt and l ^ ward 'nvsiiF* una, in niiitniy f««i«B^» 
an nonaon and unll fcnoun en to pxnelala tiwi idea that 
the ftnaam of tiM Csnatttutian fntanded tht noMi 
'tniaa mA au^avt* an Inclnrittng, or an the e^n^wlaat 
of, 'ESlan, support, am ev stu^,' and t̂ nni to linit 
sypiiuptlatiana for ferta, fertiflcationa, heavy ovd-
nannn, ncns, Mnunltian, snd othar nasna Cor ite public 
daf anas' tn audi sa nunc bs espnnded within two years* 

''V t̂rthatamm, it in not nnceaaary to nntand thn 
nn«ting ef thn worda *ta mlna and auppott' bsynsj their 
ofdUlnnxy aigiificatian in ovdnr to inslnde the pawar to 
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a n and a^nlp amlag whan thiQ' atn vaiand and aqppottnd* 
That power f allawa sn *f anuma f eon thn pcwnt c» dndnin 
wnrt tn rainn and Bun>oX «»i«n; tn ptarMm fattn, nsgn-
ginna, and ntiannla? and ta Invy and ttnUnct tanaa to 
pnwldn Ut tito nonsM dnfnnan. 

"that thn Inhlbtoinn wan not tntandsd to gn bagrond 
the nrdlnait aaanlng nf the uxm *raine and wv^fttj nor 
tn fnihid Cengvana, In tinn nf penen, tn pmpnrn for war 
by nmatlng and asning fnrtn and fsvtifiaations, pr»* 
vidlng amannln, hnnvy artiUasy, atnn, anniî Hion, ami 
ethnr nnann for thn nennon dnfonan and pi*li^ nnfnty, 
nvnn thw^ chin dipnU rwiuisn ^^topcigcinas fwr nnm 
than tan ynava, is nanifnati Vlmt, fnsn tim fact tiiat, 
had a Mttnv ef nnab imac inpigctnea been actaally in-
tsniad, i t unuld hnvn baan saytnaaad with the elaaiwaaa 
and pmaiaian which chatasMCinan thn nhale ef tiM 
Canntirntisn, and wonld not havn bnsa Inft to what in, 
at bast, a vary do«ibtf«a tnfnnnna fron an aidbignsan 
mqwrunsioni and, answsd, i t la nanifent fxwn the brand, 
unltnitnd pnvafs asnfovvsd upon Csngmag in ethnr pnrta 
af that inatvwsnnt* 

**Thns, the pownr ta dnclavn war ia alno thn -pmmt 
tn ptnpnrn for, naintalA* and naney an w«t, offannivn 
and dnfnnaiwn; af canatmac^g mA nndng forta and 
foftifiaaciMM, ptnvidfng hanfy attiUcty, ama, annn̂  
nitian, and nil nttor sMn* nf wnrfoxui. thin nâ  and 
often dnen tn%nim apptopsiatisna fog nam than tnn 
ynain* Vm pnanr tn do thasn thini^ van not intended 
tn bn tnknn aŵ r or matcietnd by tte Inhibltlsn nf 
sypgnprtaHonn tn tninn nnd support nxnftnn, Thn two 
lurpsnaa wetn diffamnt. Tbn one unn tn raiee and 
auppert andsn, and to guard againet amass in this the 
pswag wan United; the other was to an, ««ulp, and 
reafor effentiwe anih arnlni t» ve n l i^ have within 
thn pfwinea Uadtntien, and tn pnvlda for the coansn 
dnfanne. And, aa t« thin Uctnr pnapnnn, nn rentrictinn 
in iaponed* 

"Oane 17, snetian 8, i^rticU X, uhi« given to the 
Cswmnst andnivn juviaiUatinn ovnr all places p«r-
chased by tte annsant nf n Statu, 'for tSie erection of 
fofta, nagtnlnea, atanala, docftyarda, and ochnr neddfal 
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buildings,* eonfnxn tgwn Coogrnsn sn cnlinlted power 
tn psocnre aitna for, n«»ct, sen and supply, at will, 
thsnn fertn, aagncinea, amensls, and othar nnedfol 
bulldlnqi for nUltnty purpenen; and thn fact l^nt, in 
ordnr to do tiwan thingg, nppmptiatinan tot nwc t̂an 
tun ynnin would be taqvirnd, in no n̂ Jtm datTa«ta feon 
or vantriccn the ensrcian nf thin pownr* 

"Thn oonatit««ionnl pmvisiott that *tto noany AaiX 
be draEsn fnn thn Treaanty, but in coBnê onnen nf appv^ 
priatiens' equally forbifo the naking of cnntracte or 
proniaea for the pi^nnt nf nonaqr fog idil^ to appt^tln-
tion haa bean nads; ao t^at, if apprepciatiotta *to raise 
and avpport anlea* enbrnead j^prnpctatieas f«r forts, 
nagatinaa, arsennln, cannMt, ana, etc., Congreaa veuld 
be without power tn eottraet for thn conpletina or nopply 
of any of these ene^t snsh as could be conplated or 
svgipliad vlthin tMo yean after thn appnprlstion therefor. 

*'The wide and mliaited pownr to levy and collnct 
taxaa, etc., to ^provide for the ccinwan dnfeaac sad genevnl 
wnlfon' fully authorina Oongnsa to pnvide forta, ni«a-
sinan, anenals, goon, anaamitian, and ailitai7 sterna and 
auppUea, without refnreacn to lAt^mr or not the approprier-
tinna therefor extend over nnn than two ynan: and, in 
rnading thin nod t ^ othar clausns nfamd to, i t la Inpoe-
sible tn suppose that the powen ^ua confemd without 
eoadition oc natrictinn wan. In fact, intnnded tn bn 
Unltnd and qanllfind laif the clauae hen conaidnnd*" 

Bjr wigr of nuanary, Solicitor Gaaetnl Hoyt stand his views as to Um scope 
of tbn oonatitutlooal provision an foUovst 

**X havn no hnsltntion In reaching the ooneluaiott that 
thn approprlatiens forbiddna hf Articln I , section 8, 
fflSMse 13 of thn Constitatlon mm thon nnly which a n to 
rnina and auppert amies in the strict e«we of the word 
'nupport»' nnd tdint the inhibition of tdiat clauae deea not 
eactand to appropr&atlona for the varlnna Means lAich nn 
araqr MQP use in ailitnty operatiooe« or which e n daansd 
necenaty fnt tim eonna dnfasae, or which ny bn provided 
aa a nansurn ef precaution imapeetivn of the eadntance 
or waipiitiHa of any pnaaat asuQr*" 
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^ The intnxpntatinn advnned by folinitnr Onaral Hsyt wan dted with 
appmvnl doting eengvanloaal cnnaidaxMien nf laadrlnaM lagislatien In 
1941. Snntinn 3 nf K.1. 1776, 77tii Cangnnn--^tiWtaly enacted on 
March U, 1841, ch* U, 55 Stnt. 3I--nnthnslsnd thn naln nr Inaaing of 
dafannn gvtlslaa to fnniga gnantunanta, faatlon 6(b) piwvidnd fnr thn 
en of the pnenndi nf nuaih tmanctlona n flnann fi»thnr pndntlpn 
of Jnfenae actialna* Addmnaiag tbn laeteg pwviaioa, the Houn con-
sittos report an Hft. 1776 obnexvedt 

**Pangx^ (b) of snctinn 6 pnvidns, in effect, a 
nnslving fund, no thnt any nanayt callacted fnn tbm 
diapanitinn nf cniclna pursuant tn t3M bill can be uaed 
for t n fmm to nannfntun or pncun ê uipnantt undnr 
the bill , Thia is a cuatsniy and valid pnviaica* 
Article X, anction 8, daane 12 ef thn Gonstituticn pro-
vidno that Gsngnm nhnll hen tim pownr^ 

'Tn rniaa and support Axiidna, but no Appr^rln-
tion nf Manaqr to tiiat On ŵ udX be for a longnr Tan than 
t n Taan;* 

It fo n i l knen that the purpoae of iMa ecnntitntionnl 
ptovininn la to pnvent a l a ^ atanding mttff witimut the 
eomtwt ahoafc and sutnillann nf thn Congnn thna^ 
thn naana of ifvtepvfocloM* Sn Thn fhdnnlist, 
fo, n n * Xt shnuU bn nted tiiat thin pnvinin of thn 
Cowtittttin, nnithnr by itt tnxn nor i n apirit, applin 
to appwpainttonn for nilitary afuipnnt nr dnfnnn arti­
c l n . an a*M> 25 Op. Any. Oen. 105* It hn iMig ben 
cunaoaoy for thn Ccngma n provide for nnlwing funde 
in nsnnnctlnn with vLUtnty and nnnl ofuipBnttt* Ihiring 
thn Vnrld Vnr than mm. Innunnrabln atatntn nafcing pn-
viain for niallar nvolwlng funds. A ainilnr pnviaion 
in ontsfnd In ths Act of Octaber 10, 1940 CNblic in* 
Ms. 829, 76th Gong.—the Ss^nUitining Ant). A pn-
viain virtually idntical tor ptnant pugpoan vn 
Inaluded In tfia Act of Juno 13, 1940 (PAUn Bn. Sn. S3, 
76th Cong.). Thia In thn Ant authorising nacetinl aid 
n the Anricn rnpuhlin.** H. Sept. In* 18, 77th Cong.» 

i lot gem., at 10. 

The Senntn cnnnitten r^ort contained a sinilnc connent. S« Sept. 
^ . 45, 77th Cong., lat aen. , at 7. 
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BsinriB 3io(70U2 has. ssIiiTi 

Plnally, a 1948 npinin Vy Attnnny flnnnl tm C, eiark n thn 
Sncgntny of lAn Air Pom, 40 (^. Atty. Gn. 555,$^ancurted in advln 
by Chat dnpartnnt^a gnanl nuaad that ''than appnnn to bn n 
lesni nbjncin n a nqunnt t» thn Cm̂ nmrn tn appgoprinn fnda n 
the MM fona fiMt the pncunnnt ef alranft mU nnnnwclcal equip-
nnC n nnnln cntlahln ntiX anpandad.*' Atcorm^ Osnnnl Clai^ 
naffinnd Selininy Oanml Boyt*s narliar npinin, nnd nln altnlnd 
to thn cngreanlnal practin nsnsiatnt with i^la ponitin. 

Thn natmrinln diacunnd abon clanly nnord a very ntrint enn-
strontlaa n thn nncspt of appt^rlatlcas '*n n i n and auppert nciain" 
for pntpson nf filkm eonntitncional linltntion. Ohdar thin appnaah, i t 
^penn thnt only apf t^viation for pnn«B«l and Cnr opwMlona nd 
nlntanaan wnld bn caoaidnnd agpnptintian n rain and snppnrt 
atnin. Sewnnr, n nted pmlenly , tibane appnpriatinn an nndn 
avnilahln anJy for e n finenl year. 

Vhila tbt Atntney Oenral opinion cited bnnin a n not, ef cowtn, 
fofinitin, thn eonat«vfCtiott ef Artlela X,>f neecien 8« elnun 12 focno-
latnd therein hn been foUened itf the Cen|nn end ^panntly n n n m 
nchnllenged. He e n not tmmn, ef my nflitmy appnprintlnn which would 
vlelnn thn cenntitutienal twe-yenr l iadncin n cnwtmd In thnn 

^ opinion. 

^ Sinont^ youn, anoxisai^iJ 

(SIGHED) m S R 3. s¥i^«S?3^ ^ ^ " 
Cenptnller General ^r.tbntfi 
of thn Baited Stntn 

331550 snianxjoooA UtaasO yd sonBiqaODA 
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