STUEET LW OUACULATION
COMPTROLLER GENERAL OF THE UNITED STATES ,5 o / L
WASHINGTON, D.C. 20848
NOV 3 1973

The Bonorsble Charles A. Vanik
Bouss of Representatives

Daar Mr. Vanik:

In 8 letter to us you have expressed comcern regarding the lack
of comgrassionsl control over sxpenditures by the Departmsnt of
Defense, particularly "pipelins” funding available to that Department
under no-year and multiple-year appropriations, You requast our advice
as to vhat appropriati nsde to the Department of Defause may be in
violation of Article I,yYsection 8, clamss 12 of the Comstitution, which
1limits appropristions "te raise and support sraies™ to s period of two
years.

Concseraing the constitutionsal question, wa do not consider it our
prerogative or duty to guestion the constitutionality of lawvs enacted
by ths Congress. Rsther, mtil the courts have taken final astion
holding a particular act umconstitutional, it is our view that full
effact should dbs given thereto hy our Offies acoording to its tarms.

However, ve hops that the information pro'ddcd haroimftn way be of
intarest to you. ‘ :

As you state, the militsry departments do have nci.‘l.able eonsiderable
so-callad “pipeline” obligationui authority, in addition to obligational
authority provided in appropriations limited to ona fiscal year. Prin-
eipal sources of extended obligational suthority are found in appropristions
for military construction, procurement, and ressareh sand development.

Yor axample, the Military Construction Appropristiom Act, 1973, approved
October 25, 1972, Pub. L. 92-547, 86 Stat. 1156,Yprovides obligationsl
authority for construction by the military departwsnts to remain avall-
able wmtil sxpendsd. Title IV of the Dspartmsat of Deafemse Appropristion
1190, makes appropristioms for constructiom, procuremsnt, production,
ste., of waspons systams, sircraft, combat vehicles and other eguipment,
to resain available for cbligation umtil the end of fiscal year 1373,
Title V of this act, 86 Stat. 1194 nsakes appropriations for research
and developmant, etc., to rewain lable for obligation until tha end
of fiscal year 1974. On the other hand, military persoansl and eperation
ad msintenance appropriations are made on a single fiseal year basias.
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Sea titles X IIL of the D-pnrtmt of Defense Appropriation Act, 1973,
86 Stat, 1184,{1186.

The pariods of svallsbility indleated sbeve ars representative of
sppropristion langwags used in recent years for sach of the object
categoriss citad. Of these catsgories, only the nmo-year militery con-
strection sppropristiens and the three-yser procuramsat appropriatiouns

would coms withiz ths potantial qvpneathn of the constitutionsl two-year
limitation,

Artisle Y, }section 8, clause 12 provides:
“The Congress shall have power
* * " # n

"To raises smd support atmies, but no appropriation of

wuytothntmsbuubcfortlonurtmthnmm
*han

The twvo-year limitation was concelved in response to a suspleiin-of standing
armiss in time of pance. Ses gemeyally, The Federalist, Nos. 24-26. Its

smd fotended dfmmwmwnm:m:m in the
Taderalist, No. 16, as follows:

"The legislaturs of the United States will de obliged >
tytmyumim.mnhutiumrymm, to
dalibarata upon tha propriety of kesping s military foree
on foot; to comm to a new vesblution on the point; sud to
declare thair sense of the mattsr, by a formal vote in the
facs of their constitutents, 7Thsy are not st liberty to
vest ip ths eaxscutive department purmanent funds for the
support of an army, 1f they were even incasutious snough
to be willing to reposs in it:so improper a confidence.

As tha spiriz of party, in differant degrues, must be
sxpected to infect all political bodies, there will be,

no doudbt, parsons in the naticaal lagizlature willing
enough to srrsign the msssures snd criminste the views

of tha majority. The provision for the support of a
military fores will alvays bs a favorsble topic for declama-
tion. As often as the question comes foxrward, the pudlic
atteation vill be roused and attracted to tha subjest, by
the party in oppesition; amd if the mmjority should be really
digposed to sxcaed the proper liwmtts, the covmumity will be
warnad of the denger, ssd will have su opportunity of taking
magsuras to guard againat it., Indepeadent of parties in tha
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nagisnel lugislsture Seself, s often ss the pericd of
mmm,msuuumum vhoe will

vhils the gemeval shjactive of the lindtstivn in thue mads clexr, uo alsd-
oration wes previded voueswaing the scope of its 1ication. We sre wot
svare of my jwiieisl prucedemt applying Artielas I, 3, elause 12
or even istezpreting this lsagwmge te & stigaiffsant degres. Tha enly
discussion of the seope of the omstiturione]l liwdtation vhich we have
!Mhmdﬂhmkw&urﬂnhﬂuudmm
sional rafarenges.

'fh-md:hlh&utiummly'ﬂmmms.n_ 1904
opinism by Solisiter Geosrul Nemry M. Noyt. 23 Op. Atty. Gen. 103.¥ Thia
opinien eomgarned, in affect, the proposasd prodewrenmmt of csrtain guns aad
acondseriss from apprepristiens for simament of fertificatisns, which were
sade aveilshle umtil axpsnded. VWidile ressgnixing that the proposed pro-
turomnt would extend bayond twe yeurs, Selisizor Gemsral Neyt coneluded
that the spprepriatisns inwelwved were not te the we of rTaising and
supperting arsieas withix ths appligatisn of the constitutienal ilfmivaticn.
In syrivisg at this conclusion, the epimice resscmed:

"t 4 ¢ T ratsa nd support an army is e thing.
To vemder it affestive, by squipping it with gous,
sanition, Muhrmmmnkﬂhfm,u
sothar; md the werd "equip’ wes, ix silitary perlance,

appropriatioms fer forts, !m:l.ﬂu:im. hoavy oxd~
Ranss, arms, samunitien, mud other mamns for the publie
defests to such a8 womt be expendad within tws years.

"Purthermors, it is not necessary to sxtend the
seming of the words 'to raise and suppert' beyond thelr
ovdinary significasion in ovder to inelwie the power to
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arn and oqulp srwies vhmm they are ysised smd swpported.
That power fellows 8 of couxss frow the power to decls
war; to raise ead support armies; o provide ferxts, nega—
sines, snd srsemals: aad to lavy suil collect tawmss to
provide for tha comson defense.

"Ihat tha {shtbition was not inteuded to ge bayead
the erdinary sesning of the tara "yaise and suppert! nex
te forbid Congress, in tims of peace, to prapare for war
by evesting mad axning forts aad fertifisatioms, pro-
viding evsenals, hasvy artilisry, aras, ammmition, and
othar sasns for the oownsn dafense and yublic safary,

Constiturion, mud would vt have besn luft to what is,
at bast, a vayy doubtiul inferencs fros an awbigwous

"Thus, the power te declare wax is slao the pewer
te prepare for, maintain, sad sarry sm wer, offanaive
aud dafensive; of ommstrwsting and avwing fores sad
fortifisasions, providing heavy artillery, svus, smme~

povay vas limited; tha ethar was to sre, equip, sud
vonder effective such atwies 35 we wmight have withian
the previsw limitation, and to provids for the commen
dsfense. ind, as ¢4 this lattsr pwupuas, ne rastriciiom
in dmpoasd,

"Clawes 17, wettisn &, Article I, which gives to the
Coversmmat avelveive jorisdistion over all places pwr-
chased by tha osmsent of & Ntats, ‘for the erection of
forts, magasinas, srsanals, dockyavds, and othar nsédful
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bulldings,' confers upon Congress sn milimited pover
to procurs sitas for, evect, sim and supply, at will,
thesa forts, magaxinas, arsemals, sd sther needful
buildings for milirary purposes; sud the fact that, in
ordst to do thass things, sppropriations for more thmm
twe years would e required, in no wise detrasts from
or restricts the exareise of this power.

"The vonstituriosal provision that 'no monsy ehsll
ba drmvm frea the Tresswmry, hut in consequence of eppro~
pristions’ egsally forbide the makimg of centraets or
promises for the payneat sf wonay for vhich no sppropria-
tion has beon made; so that, if sppropriations ‘te raise
and suppost arnten' smbraced sppropriatiens for forts,
magazines, arsenals, cantnom, sras, eta,, Congress would
bs without powsr to comtract for the completion orx supply
of any of thess except such as could be ocompleted or
suppliad within twe years after ths apprepristioa themafor.

"The wide and wmliimited power to levy mmd collect
taxss, etg., to 'provids for the cosmen dafense sad general
valfare’' fully authorizes Coungress to provide forts, magse-
sivea, arsenals, gons, semmitics, mad aflitury stores amd
supplies, vithout refersnca to vhether or mot the approprie—
tiens tharefer extend ovar mure then twoe years; md, in
resding this aad the other zisuaes vefarrzed to, it is impow-
sible to suppose that the powers thus genfarred without
condicion or reatriction ware, iz faet, intsnded to be
limited and qualified by ths c¢lausa hervs gonsidared.”

By way of sumary, Solicitoxr Canersl Hoyt statad his views as to tha scope
of the constitutional provisiom as follows:

“1 bave no hkesitatton in resching tha concluaion that
the sppropristions forbidden by Articia I, section 8,
clmse 11 of the Constitution sve thoss only vhich are to
raise sad support armies in the strict sense of the word
'oupport,’ and thar the inhibition of that clavee does not
axtend to appropriations for the varievs weans vhich an
arsy may ute in nilitsry opasrstions, or which are dasasd
naceneaxy for the common dafemse, or which say ba provided
a8 & measure of precsution irrespectiw of the axistece
or magnitude of sny presemt symy."
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The iaterpretatien sdvaoed by Solicitor Cumeral Hoyt was cited with
approval during sengrassional cousideratien of lead-lsase legisistiom in
1941. Baation 3 of K.k 1776, 77ch Cangrese~-~ultimstely smssted on
Mareh 11, 1941, eh. 11, 33 Stat. 3l--authorised the sals o lessing of
defense articles to fornige gevernwents, Bectisn 6(b) previded for the
we of the precesds of sugh trmsnctions to finmcs further produstion
of defense artisles. Addrsssing the lattsy provisios, the House com-
wittea report am H,R. 1776 obaerved:

"Paragreph (b) of settion 6 provides, ia effect, &
B rewlving fund, ao that sy menayt colleeted frem the

i diaposizisn of srticlss pursuant to the H11l cam be uwsed
for twe years to msanufagture oF procure aquipweat wnder
the 341}, This is & custemayy snd vslid provision,
Articis I, section 8, clawse 12 of the Comstitueion pro-
vides that Congress shall hawve tha powar-—

"t raise and suppory Axmies, but no Appropris-
unormeqummmu!n-mprmm
two Yaars;

It {5 wall known that the purposs of this constirutional
provisien is to prevent a lurge standing srwy withent the
constent check sud surveillance of tha Congress through
the saens of spyropristions. 3Zse The Federalise,
¥o. XXVI. It sheuld be noted that this provisiom of the
Comstitution, vefitbhay by its terws wor its spirit, applies
to spyropriations for militsry squipment ey defense arvi~
custosury for the Gongress to provide for rwwlving funde
in esmmection vith wilitery sod naval squipment, During
the World Var thavs ware imsumarsbis statutes waking pro-
visiem for sinilar rewilviag funde. A ximtlar provision
19 oentainad fu the Act of Octaber 10, 130 (Publie See.
Mo, 829, 76th Coug.~—the Bequisitionfiag Aot). A pro-
visies virtuslly identical for presamt purposes was
inaluided in the Act of June 15, 1940 (Publis Hes. ¥o. 33,
76th Coung.). This is the Azt authorizing mateyial atd
to the American vepublies.” H. Repe. He. 18, 77eh Coag.,
L . ist sesms,., st 10.

The Sanste committss report eomtained a similar coument. 3. Bapt.
&o ‘5. 71‘h MO! 1.‘ .“.i' “ 7-
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Tinally, a 1948 opinion by iAttarney Oeneral C. Clavk to tha
Secrekary of tha Alr Yorea, 40 Op. Atty. Cen, 353,Vevacurred in advice
by that Departasat’'s gmmerel counsel that "thare appears £o da ne
legal objestion to & Yequest to the Congress to spyyopriats fuads to -
the Mx Yeroe for the precuresesnt of atreraft and ssyvonautical equip-
seat to remain geailsble wntil expended.” Attoroey Caneral Clark
reaffizasd Solisitor Cenaxal Hoyt's saxlisx opinien, sud alse alluded
to the congrsasional prastics esasistent vith this positiom.

m-auilhdismﬁdandmlyuwrdamurutm-
struatisn to the concept of appropriavions "ts raise and support armiss™
for puxpeses of the comstituticusl limfrstion, Undar this spproash, ic
appears that only appropriations for parsommel ad for eperations and
miatenmgs would be considared appropriations to raise sad wupport
arnies. Nowevay, sz notad previowly, thass appropristions wre sade
availshls enly fox one fiscal year.

While the Attornay Ceneral opinicns c¢citad barsis are not, of courss,
definitive, the econstruction of Articls I} section &, clauss 11 forwm
lated therain lus besn foliowed by the and apparently veaains
wehallenged. Wa are not mﬂqﬂiwwummma
violate tha eonstitutional two-year lisdtation as comstrued in these
® ) 27O THISIOATIA
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