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C O M P T R O L L X R G E N E R A L O F T H E UNITED S T A T E S 

W A S M I N G T O N . D . C . Z0S4* 

MAY 2 7 1968 

MAYS? 

Puclf tc Wood frwtiag ^^^^^^ -̂̂ ^ 
111 V«at Divletoo fitirtrt 

jei;MK!vAiv« Vice Pre«lo«»t 

U ^ l S ; .ad «ttcIo«m«e, Frot««t5i»6 »n to enjr bidder oth«r 

Th« invitation vaa L^<i on J«m J?6, X967> f^tje 

5;5S?njo«vlrrt» ««e««tl to thi«, the iavl*au« caxtaliwd the 
ftkUoviJilgl 

S^tSt^SHf »^rt9«itfttiv«*, K.a. 10730, ««« 

strttctloa Of say PnvaX v«»wl iM ^g, 
th« «v«ttt that provision becoBEW law, tfti» u& vij-i 

iSli^ S^«rL^«Dllc lAV 90-9t^r 3^t«Rb«r 29> 19^7, 9i Stat-

^,p«r» fwe «lxt«ea to ^ in-roi-im, 19^^i 



1437 

S-163316 

Twir bid* wsra r»<»lv«ti io r«»pan»« to tb« Urvltatioo, f»s stacndod, 
e« foUowii 

atadgr total Bid 

pacific Wood Trcotlae Corporatioo Ji;49*3iT>lli 
Ki48«fUXd, tia l̂laetoo 

ItertlnDllcii ShipbttiKilug Coĵ oraUon ^>c>bl,07l 
7«ke<siaa« W«sblQgtctt 

Itoitad Xli«acBi Klttifltry of DefooM $5:̂ ,000,000 

PwterMO aulld«r9j Xac. ^^/J96,2^ 

Tour eoBVMVr tlje aypaurtut low bldOer, waa <3«t«rmla«d to b« noo-
rmpamiJblM pumwDfe to Axnad 8«rvlcM Pfoeur«D«nt Bagiilatloa (ASiV) 
2-to7.2.'''1tou p»ot*«t«<l thlt a«ttnalJ6«tioo of a»r««poB»lbllity In 
your ms^ SL, 1968, l«tt«r. ftm ant lo«««t 1}ldA«r< MbLrtlaoUch 
fiblpbuUdli^ CoxpormtloQ; ftdled to adaic«l*d£« an awmlwwit to tb» 
lavtUtloa tbst r«rult«d in a Bifjsiflcaj* eff«Jt on th* co«t« and. / 
p«rs«teiit to fi^EMurMit of I>ef«D»« poU«y 8«t fortb in ABFR i i '^3f^ 
NkrtlnoUch v u <3«t«naijaeA to be noBre»pc»«iv«. 

l^)llovl]« » revlw of Uoitod States poll.cy uo*^ th« UoXted 
CttotiTO- Tlhttwl KtagiaoB «rt««««fc of February 26, 1966, it V M d«t«r-
yt̂ it** by ttot C«p«rtn«at of t)«fen«« on April Q, 19bS, that thft Qklt«d 
Ei)t̂ (ikai'ft bid iriK»ld b« tlinlretOKt fvm TveVomc oaB*lcl«r8tion. '̂ xaa, 
ttm hlffh biA tiAcaittad by P«tttrfO« BolLacra, las., vouia b« tfa« ool^ 
bid r«s»lBliia tor cmmXamr9S.tan vsa^ ttve invitotioa. This blda«r'a 
prlo* ««« fDOittMtiaUir in «atcw of tb« Dcpftrtaent of th» Bevy's 
««tl«»ttt ftir tlM» tiilpa flOKS} for thla rMSoOj tiM bid weto î oĝ an̂ fld &« 
offwrlne m fa)x«a«oo»bl« priee. in vim of tb« forvgoing^ iinci tbe 
QMd of thtt £M9«rtiamt ttfc «lxt«ea «t«ndardiz4»d taisatimnepwa, it has 
bMA idtftlaletr«tlv«ly actcitiinttd to be ia thtt best Interest c£ tbe 
OowmsKtt to cisu:̂ «l tb« ̂ vtt&tioa amS to £»k« no awaurO ttmmm&er, 
atm ASra -̂1̂ 0'̂ .l<b)(vi).'̂ l̂ e fina no baaia to 41saer«a with thla 
d«t«BslQntion to cfflocol the invltstion. 
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Toor lAltiauL prote«t, on the rojoctlctt of your bid eta 
no«tttM p̂oaaibJLa»v&» Istar •ujTpleDonted to pi'otast tha r«jectlc» of 
all bids and tha caxacallatloQ of Uia invitation by Urn Deportatstt of 
tba Savy. 

It la proYlded «t 10 U.S.C. 2305(o) that ©ontreuita eball be 
gMTdad pursuaî  to for&al advartlalng only to "tit* rsepocalbla bidder' 
ttodar tba int̂ ^uttion. Cooalfften^ vith this statutory ret̂ stlresaent, 
ASOnt 1-904.1 praeludw cwarda unless the coaferactiĵ  offlcaar firat 
oakaa an affLcnatlve dctendj^tlon that the proianMtive cootrcMrtor 
la raapcnalbl* vlthln the n»anias of ASKi 1-902.̂ '̂ f̂eever, the Dcpert-
aant vaa unable to aeJce audti a aeteminstloo due to your gaatm l̂atmd 
nathod of perfOroing 1j» contract. £*e ABPH 2-liOij.2(al/'Mtoa«r the 
aoall bualneaa procuraaoat procedujî B (ASFft l-TO?.l»)/%e natter vaa 
i f i i e d to the Eteall Buainess At îiaiatratlan (SBA) for detimination 
idMth«r a oertlflc^te of eoapeUaxy (CQC) î ould be laaued to your 
fiat. On %h« basia of Infoixntlon Uiat your corapaî  vouM sobccntract 
100 percent of the worl̂  to another flmj ftuod ttet your ocB̂ vany 
vaa ineligible for a certificate of cocspet̂ ncy. la this re^anJ, 
paraereph V<b} of SBA Rational l̂ lrectlve CBX>} 6I^1A atitteat 

'(b) A tsanufaotoringf conctmction, or oerviee 
c(i»cem ahall osst be ali^ble tor a CCX; mileaa it 
perfocna a aienlflccoxt portion of the coolrftot« 
tMaaur̂ d in doOinr valuer vith its own faclUtlea 
aoî  peraoonaa on ita oim po^yroll. ' 

SB̂  concluded that you vould not be ^̂ êrfomlng '& olgnlzlcent 
portloB of the coctract, aeasurecl in Jollsr value vith ita own facll-
Itiea md peraonoel on it* own ptjyroli." Ycair flra therefore vaa 
inalielhle onder the COC procedures. 

In the clxxrumatonces, th« Dcijarteieort uf the JIavy'e dictcrElnstlsn 
of nonreî paoalbillty la not eubject to qvictition poo-tieu.'.arlj!- eincc it 
baa bom afflnaed by the SB" activm- ifcreover, we ha/c constetcsrtly 
held that the d^ei-sioation cf the responsibility or nou--eai.oneibillty 
of a prtaepectlve contractor i« a Mittcr reserved to the adcdnistrative 
contract lag ttCfloer ao to whlcii ve ticcorc] limlity in the abamoB :>.r 
evid«ace of aiibitrnry or capricicnis action. U6 Coap. Gen. 371̂  3'̂ ?. 

L 
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Vith reference youy protest ageinst oBdiibelUtron of the invl-
tmtim, vt vamt adviae titat the caacellatlon action va* in ecoordaace 
vith lav and rflfeulation. It has long been held that a proctorlng 
t0«acy ha* the rl«^ aad̂  In certain oircuctstaaaces, the ĉ uty to reject 
oil bid* and rMoli«lt the procurtnent uaaer ogpsirqpri&te oircnoatances. 
HKI atatute providlag for procuresaoot uador fomoal advertialag pro-
eeterea apeelfioally wthorir.ea tha head of the agency to reject all 
bid* vben he detexalni»aruch action to be in the pubUe intereat. 
IMM 10 O.S.C. 2905(e).'n't>9ttsea.uently> ibere a procuring agnciy deter-
•laaa for luibetantlnl reaacos iAusIb the public tntetreet requirea such 
aetioo, invitetlooB nay be cancelled and the procureBent recollcited 
vitihout valid objection by Interested bidders-

Mgardlflg the puq;>ort«d future action of the Dtpartraent of the 
levy with raf«a*ance to thla procuratBent̂  we loideratand that' the Aival 
Ship ajroteaui Comaad Intend* to reeoliett ita rê xlraEjeata for aix-
teen ocean wlrMNWiepern within the next aeveraO. veoka under negotia-
tieo prooednrea. Ve further underetead that cttly a United ansber of 
Qalted Sttttea ahipbuilder* are Qualified to build o«e«n lainemoepere 
of the type h«*e iavolvedj and that fomal advertialng is not ccaa-
aidered feel hie or prefittleable aince the delivery adiednle for the 
naw procurenent vlXl be titter î itm under the prevlox̂ a inviteitiai. 
Other r»aaiat>a aaaî Bned by the Seitextneat for t3a» nae of neeotietioo 
procaKturea in procuriAg the aixteen ahipa are tiurt it viU paawit 
teetlng of the reaMnahlaaesa of price* offered agsinot coanrent cost 
or pHTidng lafozstttiaa as»d tltmi it will afford flexibility in eatê -
Uiliiiiig dell'vety cebednXe* cooeonont with the aeeda of the 71eet. 
Cbua, it la ccooloded that procurCRcet )̂  M^otiatiani with the aoliei<i 
tctlon direeted to all ^uallfica eourcea, will be in the beat inter-
eat* of the Ooyemoent. 

Any anawara to your querlea reŝ arding thtt dollar valne of the 
propoeed alxtem ship x̂ntrebct wculd aerely b« conjectural at thla 
date ainee propoaala have not been exibnltted tor evaluation and 
neEOtlation< 

In Yiev of the totn^^, ytMxr protest le denied. 

Very truly jrours. 

FRANK IVinmM 
Assistant CCBiptroller ©eoeral 

of the Iftiltee atates 


