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component unit pncmg which the AirForce.seeks. Aocordmgly, we find’ that

the Air Foree’s concern in this regard doee not provu:le a reasonable basis for. l
Since the: Air Force hae presented no reasonable basns warrantmg canoellatlon

cancellation of the instant RFQ.

of the instant RFQ, we recommend that the Air Force issue a purchase ordet:

under the RFQ to Herman Miller. We also.find. that the protesterds entitled:to -

‘the costa of -filing’ and puraumg 113 b1d protest, mcludmg attomeys fees. 4 C.E~R.

§ 21.6(dX1) 990).. o i | s

The protest 13 sustamed

L et

COmpensatlon L

B Hazardous duty differemials

B B Eligibility

usa Administrative determinatlon

Employees’ clsims, for hazard pay differentiat for handling. a potentially hmrdous substance. may, i

be paid retroactively for hazardous duty performed at Federal Aviation Administration (FAA) fa.mh-

ty back to June 16, 1983, which is 6 years prior to the time these claims were constructively filed
under 4 C.F.R. § 31.5. Retroactive payment. may not be made for hazardous duty performed prior.to,

that date. While the courts have recognized an equitable exception to the statute of limitations in '

cases ‘where a plaintiff's: cause, of .action waa inherently unknowable, the exception is intended. to
apply where the plaintiff has suffered latent injury at the hands of the defendant. This exoep’aon is

notappheabletotheseclamhoweversmoethmisnoewdeneedthAAactedwronglyoroon- ]

cealed facts from ita employees.

f\& Matter of: FAA Employees-—llazardv Pay Diﬂ‘erential—Barring Act e

 This decision responds to a request ‘from the Regional Admmlstrator, Northweet N

Mountain Region, Federal Aviation Administration (FAA), concerning a claim
for hazard pay differential. The issue is whether an exception can be made to
the 6-year statute of limitations in 31 U.S.C. § 3702(b) (1982), where the employ-
ees were unaware of the presence of a particular toxic substance in their work-

place until recently. 1 For the reasons that follow, we conclude that an exoeptmn h

may not be made;

Background - . "_..

Employees of FAA’s Environmental Support Unit, Air Route’ Traffic Contrdl E
Center, Salt Lake City, have beén assigned respons1b111ty for the chemlcal treat- N

ment of the water at the facility since 19’3’3

nnmmuuammmmcmmmwmmwmnmmemsmm-’_

the claim first accruea. © -
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- - The FAA made-a determination on December 12, 1989, that General Sch
.- and wage grade employees at the facility were entitled to environmental h;
- pay differential under-the provisions of 5 U.S.C. § 6545(d) (1988), and. FPM
- plement 532-1, appendix J. A determmation was made by FAA that the em
§ - eesiwere entitled to hazard pay when their duties included (1).treating t
- water, (2) ‘treating cooling tower water, (3) inspecting ooolmg Water treat
| chemlcals (4)1tranaportmg and storing chemicals. - -

- Wlth the' exceptlon of ‘sulfuric’ acid' the FAA states that the chemlcals i
3. water treatment eompound were not specifically identified until recently.

L of the chemcals hydrazme, has been "listed by the Oecupatlonal Safety
_Héalth Administration as' a ‘potential cgrcinogen. The FAA reports that it:

” TR ——— A, T ] _' _j-p!gyeeshhad no lmowledge that the chémical compound they were using
B-zsssgs,_February 21, 1991 R AR s

CivilianPereonnel T N

e untll late in 1986 when for the first time the word ‘h
was added to'the ‘container, Prior to that there was no indication o1

~‘" *n

. label fior was there any othér indication, that theé’compound should be ha

mth care or that the oompound contained anythmg potentially hazardous.2 :

The FAA employees first filed a claim with their agency on March 12, 1989
. the claim was received in this Office on January 16, 1990. The clalm was
L structively filed on June 15, 1989, the effective date of our change in proce

forfi.lmgclal.ms agamsttheUmtedStates 4 CF.R. §3L5. The FAA is aws
our l;lectslons which hold that for the purpose of computing the statute of li

tions for compensatlon claims filed in our Office, the date of accrual of the

is the particular day on which the-services, for which extra compensati !
claimed, ‘were rendered. Richard C. Clough, 58 Comp. Gen. 3 (1978); 29.C—
Gen...&%(wﬁﬂ) However, the FAA has reques we follow an excepti

- the ib-year-liniitation. period in 28 U.S.C. § 2501 adopted by the United 8
- Claima Court, and allow the employees’ claims retroactively to 1973,

_The \Clalme Court - has indicated that in certain instances the running o

G-year statute of hm1tat10ns in 28 U.S.C. § 2501 as to filing a claim wit}

- court’will' be suspended whin an accrual date has been aséertained, bu
" plaintiff does not know of his claim. To qualify for the exception, the pla

must show either (1) that the defendant has concealed its acts with-the r
that the pldintiff was unaware of their existence, or (2) that its injury was -
berently unknowable.” Japwancap, Inc. v. United States, 373 F.2d 356 (¢ |

| 1967), cert. denied, 389 U.S. 971 (1967), rehearing denied, 390 U.S. 975 (1968).

"l‘he FAA, in uiging that we apply this exception to the 6—year claims limit:
‘périod in 81 U.S.C. §3702(b), states that the employees had no actual’ or
b structive ' knowledge of the facts supportmg a claim and np'reason to in
\._whether their, clrcumstanees supported a claim prior 1o the time’ “hydra.
& '_npmared on the label. The FAA however would not ‘apply this exceptlon t(
| handling of known substances by the employees, e.g., sulfuric acid, sin
k. should have been obvious to the émployees what they were handling at
3 mment they first handled it. .. - i

‘mmﬂoymdnonothermeuiomhandledmlfum acid, a known hazardomchemwal substance.
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.employee’s usual rate of pay. We have held that where an employee was. ré-

__,quéntly. determines involved hardship or hazardous duty within' the megning of -
“the regulations, the agency must retroactively allow payment for such duty, -

N '1"1.

QOpinion L : : : o o 2.5-‘1‘9'(%&1 'édh:-l"éh974). In contrast, a cldif for hazardous duty pay is a’conti
T e . : o Ch = 'S claim, for which a separate cause of action accrues on éa ay that the
Section 5545(d) of title 5, United Statées Code, and the implementing regulations * ernment fails to incl?.t?ll; extra pay in the: em’plojegg ﬁ;ﬁggﬂ %:vh;izﬁa
at 5 C.F.R. 550.901 étseq., provide that a government employee who is required: ' 3 . United States, at 561. . o
to ‘engage in:intermittent or irregular duties that involve unusual physical I - L . : h
hardship or hazard is entitled to receive a.pay differential in:addition to the . We recognize that, in applying the statyte of limitations, the courts hav
" ignored equitable considerations and under certain circumstances_have cr

. exceptions to the running of the statute. Thus, although a plaintiff's igno. .
- of his cause of action will not-toll the running of the statute, two judiciall:
[+ dted exceptions to this general rule exist.- The statute will be tolled, first, v
.. the defendant has fraudulently concealed the cause of action and, second, v
& --l;he._gauae-of action is undiscoverable until later. See Eimco-Bsp Services |
. Davison C?nst. Co., 547 F. Supp. 57, 59 (D.N.H. 1982). The latter exception
5 effect the inherently unknowable exception discussed by the Court of Clai1
" Japwancap, supra, and cited by FAA in support of its employees’ claims.

quired to perform work as part of his regular duties, which his agency subse,

provided adeqiiate records exist of the work performed. We have reasoned that
since the regulations are mandatory, an employee who performs duties i..nVQl;?.
ing. a hazard listed in the regulations is entitled to the differential for perform: *:
ance of such duties, regardless of when the agency actually identifies the duties : }
as those for which a differential is payable. See’ B-180206, July 16, 1974, and - |
Ronald V. Bell, B-221749, July 28, 1986. We have also held that any 'ret.rdaqt_i_gg i Essentiall . ‘. _ .
entitlement to the hazard pay differential is subject to the 6-year limitation §§ th ntially, this exception was created by the courts to protect a plaintiff
period for filing claims. Samuel Pavone and Robert Wilgus, B-222048, Jan. 9,  J - the running of the statute until he has had a reasonable chance to discover
1987, . e - TN . - JiF he has been injured and that the injury may have been, caused by the de

; . - o _ : L - ¢ ant’s wrongful conduct. Eimco-Bsp Services Co, su at. 59. i
In this case, FAA has determined that its employees are entitled to hazard pay N - intended to apply where a blaintiff has suffered 131?33‘:’ injury ;I;htel’): );1(::11:3:
d1ffer_entlal fpr handling hydramne at its facility. The qnly question is .W!}@‘} 1.'._191.; - B - defendant and equity would not be served unless the statute of limitations
the differential may be paid for the hazardous duty performed before June 15, - B  tolled. Wall v. Owens-Corning Fiberglas Corp., 602 F. Supp. 252, 2564 (N.D
1983, which is 6 years prior to the time this claim was constructively filed. .= ' B 1985). As noted in the cited case, this except’ion is not to be al,>plied for « .
As the Claims Court has consistently held, a statute of limitations for blilmg 3 type of claim. Id. at 255, - .
claims against the government is jurisdictional in its nature and ‘should ‘bein< . S 1 this o . ]
terpreted strictly. Bevelheimer v. United States, 4 CL Ct. 558, 561 (1984). Similar: ' B qyece o '}‘;ﬁ’:xt'f_af’;a;“g;fﬂl ion that lonﬁ Shgaged in rongful con
ly, we have held that the statute of limitations must be applied. without excep ' S fop 1 are o duty for many years without, their kn 8 empx
tion, since we do not have any authority to waive the limitations period or MR g soency first found out about the Easeed whes thr ook iedge or F.
make any exceptions to the time limitations it imposes. Fredeiick C. Weich, 62 S manufacturer of the: compound | A ozor?lfzg t:: F?;At e:;:leacF was rqvea_leq b
Cfc;;lph-aca Ee!n;n? (1’1123 J;;BS‘Z:___ -),'I :Fsﬁﬁ:ﬂg(i):; ver, asks us to ma-ke an exception in t}km N 3 :ll:m that‘:_il;le compound should be handled with car:e' no:eiswtisefeoegl%ggg

L ' IR " © s S the usé of hydrazine®in anti-scaling ¢ s ia s g e

Nothing in that case compels a conclusion that the limitations periods should be- S known. In ggq'.-t_- there is no’ 'ﬁ?éﬁcfﬁf%ﬁsawm?ﬁg- ;hgt ° colr:;:
suspended for FAA's employees. Japwancap, Inc., supra, was a‘suit by a Philip- i - from its én‘iiblbyeegls- e vrongly or conceal
pines corporation;filed in 1964, alleging injury due.to the government’s issu- JEE - ' '
ance of counterfeit Japanese currency in the Philippines during World - Wai#IL "
The court held that the suit was barred by the 6-year limitations period since . }
plaintiff should have been aware of its potential suit soon after the war ended. " ;
As FAA points out, the court did state that it would suspend the running 6f'§ﬁje’ =
statute when, for example, a defendant delivers the wrong type of fruit tree to |
the plaintiff and the wrong cannot be determined until the tree bears fruit. Id. -
at 369. : : - ' e E ]
The fruit tree exampie is not relevant to-this claim. A seller who represents.to -
a buyer that a tree will bear one type of fruit breaches his promise when the
tree bears another type of fruit and the buyer’s claim for breach accrues at that - j
point. Uniform Commercial Code, §2-725(2), and 3 Williston on Sales, §§ 17-5,

: .Wg‘_lsharq FA.A’s concern that its employees’ interest should be equitably se
; At J tl_}g\gam)e,_.tln_.le, we must balance those interests against the congress
F policy embodied in the statute. Theréfore, while we agree with FAA that it:
- ployees are entitled to retroactive hazard pay differential, the period of tim
i _which the payment is authorized is 6 years as provided by the statute. :
] 'Aqoot:dmgly,_- the. employees’ claims for hazard pay differential for handliny
X ‘chemical hydrazine may not be paid retroactively to 1973, but may be paid
(o June 15,1983, as permitted by the statute of limitatiorﬂ
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