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UNITED STATES GENERALACCOUNTI~~G OFFICE 
WASHINGTON, D.C. 20548 

i 
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, ’ 

~-211307 
.’ : . AQU& 26, 1983 ,' 

Ms. Pamela J. Scherer 
Supervisor of Government Credit 
North American Van Lines 
P.O. Box 9b8 '. 
Fort Wayne, Indiana 46801 

Dear Ms. Scherer: 
. 

.' 

This will refer to questions raised in ,your letters'of 
March 25, June 9, and Aur?ust 5, 1983, concerning the Prompt 

. Payment Act, 'Public Law. 4 7-177,.96 Stat. 85 (1982), recodified 
by Public Law 97-452, S 1(18)(A), 96 Stat. 2474 (1983), , 

# 1 U.S.C.A. SS 39010O6,(1983). All of the questions raised 
are discussed under applicable categories, below.. 

At the outset; please understand,that we cannot formally 
resolve a dispute involving any other agency under the Prompt 
Payment Act. This.is because section 4.,of the Prompt-Payment 1 
Act provides Ear resolution of claims and disputes in actor- 
dance with the Contract Di,sputes Act of 1978 (4l.U.S.C. 
S93@01-613 (Supp. IV 1980)), a copy of which $.s enclosed for, 
your reference. Thus, to 0btain.a formal and binding resolu- 
tidn of a specific claim , you would have to..submita c1aim.i.n 
writing to the.cdntracting officdr of the agcncy,you are deal- 
ing with.However; we, have reviewed the Prompt,Payment Act and 
its,legi&lative history, dnd offer the following information. * , 

,' 

/ I*. Applicability of Prompt Payment Act to Specific Agencies' r'. /, *, 
You' asked whether.4 specific agencies are 'exempt from the 

Act, and for information on other 'agencies exemptfrom this 
Each of the four has advised you that it considers 

/ 
law, 1 
itself exempt. . 

,:;.I I : ,,; " A . government Printing' Office (GPO) 

.1 We agree with GPO's conclusicn that it is exempt from the 
Prompt Pa ment Act. The Act applies only,to a "Federal &--/, 

:"- ' agency. (t 
F 

ection 6(l) of'the Act defines "Federal a r ncy' by 
55.1 (1 ) 8:;' using tht same definition .as is provided in 5 U-S-C. :- . .' (1976), except that it ad,& to the definition any.orgenization 

which operates exclus,ively "as an instrumentality of such an 
agency for the purpose of administering one or more programs 
of, that agency” and which has been so identified by, its head. 

.S.C.w 551(l) defines an agency as being: 
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"each authority sf thr Q Government of the United’ 
States, whether or not it is within or subject 
to review by another agency, but'.does not .' 
include-- 

"(A) the Congress; 
"(8) the courts of the United States: 
"(C) the governments of the territories'or 

possessions of the United States; 
"(D) the Government of,the District of 

Columbia * * *." .' 

5 U.S.C. $')(fiSl(l) also lists several ,&her exclusions which _ 
are not relevant to your inquiry. This definition limits the 
scope of the Act es.sentially to,executive branch agencies. , \ 

I 

Although the Public Printer, who is the head of GPO, is I 
appointed by the.President with the .advice, and consent of.the' 
Senate, the GPO was originally part of the.Senate and when 
later removed frdm'the Senate 'continued as a part of the leg- 
islative branch accountable,to the Joint 'Comm' tee on Printing' 
of'the Congress, See ge,nerally, 44 U.S.C. ss 01-317 (1976). 
Supreme Court decisions and an Opinion of the vt ttorney Gen- 
eral, which have not been modified by subsequent revisions of 
the law, have defined the agency as being ."not under the con- 
trol of any one of the executive departmen s" but as part of 
the legislative branch. See United-States & . Allison, 91, U.S; 
303, 307 (1875); 26 Op. Atty.,Gen.qOg (1907). Thus, the:.GPO 
is not an executive agency, and we think it is included in the 
exemption for 'the Congress," Therefore, it is not subject.to * 
the Prompt Payment Act. . 

B. Smithsonian Institution -. 
1' '. 

The Smithsonian Institution, is chartered by Congress as a 
corporation and defined as "an establishment * * * for t 
crease and dif.fusion of, knowledge among men.". '20 U.S.C. 
(1976). 'It was created to administer a bequest by James 
Smithson. Its precise status is somewhat complex. This 
agency has never'ruled on the question of whether the Smith-' 
sonian Institution is an "Executive agency," although in one 
case we, accepted the conclusion of the' General Services Admin- 

? I, istration's General Counsel that it is "an independent estab- .' 
go, lishment in the executive ,'branch of the 'Government, and an 
@ *Executive agency * *,* ** for the'limited purposes of the a ' xm Federal Property and Administrative Services Act of 1949. 
" 45 Camp. Gen.v8S, 686 (,1966), . 
i :i: :'i' rll 
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I The Smithsonian operates in part with trust funds derived 
I, from the original Smithson .bequest,. butalso receives direct 
' appropriat.ions from the general 'treasury.' We hav'e occasion-. 

ally recognized this distinction in determining whether,var: 
eaeral,laws apply to the Smithsonian. E.g., 45 Comp. 

'41 Camp; Gen..+$f77 (1,961). We think an argu: 
that the Smithsonian should adhere to the 

Prompt Payinent Act, at least to the. extent it is operating 
.under direct appropriations rather than trust funds. However, 
we cannot readily determine which funds are used for your corn- 
pany’s services. Also, to the extent the Smithsonian -has 

~ taken the position that it is exempt, as we explained earlier, 
we have no authority to "overrule", that determination. . 

c. 'United States Postal Setvice : 
We *would also agree with the Postal Service's conclusion 

that it is not covered by the Act. Although the Postal Sex--, 
vice is "an independent establishmenst of the executrve 
branch,” the Postal Reorganization Act provides that, except . 
for that Act and laws. specjficaliy enumerate.d in it: . 

*no Federal law dealing with.public or'Pedera1 
contracts, property, works, officers, employ- 
ees, budgets, or funds * * * shall apply to the 
exercise of the powers of the Posta Service;" 

)(39 U.S.C. s 410 (1976). 

Since the Prompt Payment Act was not added to the list, 
enumerated in 39 U.S.C. Sb410, it.does not apply to the Postal 
Service. . 

D. Administrative Office of U.S. ,Courts and other 
agencies., 

You also asked if there was any general way to determine 
if a given agency is covered by 'the Prompt Payment Act.' The 
only w&y that you can tell to whom the PromptPayment Act. 
applies is to.determine whether the governmental entity you 
are billing-is part of the executive branch,of the Federal 
Gtivernment. If it is part of the legislative or' judicial 
branches, it 'is not covered. Therefore; we would ,agree with 
the memorandum from the Administrative ,Office of the Un,ited - di ,:1 
States Courts, dated.June 11, 1982, sent with your letter of 

., Au:rust 5, that. it, as part of the judicial branch, is not 
coltered by the 'Act. 'However, some agenci.eS not copered by the 

.  .  

. . ,  :  
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terms of the Act, such as the General Accomting Office, hav,e 
incorporated its provisions into thqjlr regulations as a.matter 
of'policy. Therefore, where there is doubt,. you may want to ! 
address the question to the individual agency or to the Office, 

: of Management and Budget, (OMB) which is responsible ,for issu- 
ing Government-wide regulations under the Prompt Payment Act. 

II. Effect of Incorrect Address ob'Bil1 of Lading 

In recent telephone coversations with this. Office, you 
i clarified the question in your letters concerning'responsibil- 

ity for late payments when a bill is sent to an incorrect 
address on a Government Bill of Lading. We understand your 
question.td be the effect ,of 'a wrong address.being listed by, ., 
the transportation office of an agency on. the ,bill ,of'ladingr 
You indicated that you have had experience with bills, which 
you sent to the address listed on the bill of lading,,being 
returned to you or forwarded to another office wrthin the same' 
agency for payment, often with considera,ble delay resulting.'. 
You ask whether this would,change the due date for payment. 

: I 
While we do, noi have all the relevant facts and in'any “ 

event could not rule on any particular dispute, it would 1, 
appear that if a.company sends an invoice to the address which 
the agency listed in the bill of lading or in the contract, 
the Government,cannot delay the .due date if it has,listed the 
wrong,address on that contract. fiection 4e of OMB Circular 
No. A-125, 47 Fed.'Reg. 37321 {August 25,. 1982), a, copy of \ 

1 .which is .enclosed, defines "designated payment office" as "the 
place named in ,the contract f.or forwarding of invoices for 
payment * * *.w An invoice is genera,ily'reg,arded as having 

' bee,n received ‘on the.date 'Ia .proper invoice, 
'received in the designated payment office.? 

~ A-1’25, 1;. 4 j. The 'agency purchasing the 
the contract is still 'responsible for making 'payment within.30 
days of receipt of a proper invoice unless a different date is 
pr0vided.i.n the contract, and the invo.ice would be dee.med 
received when received by. the designated payment 'office. 2; i li 
Prompt.Payment Act, supra,y§ 2(a)('2)(ii); If a mistake has 1 / 
been made by the Government, or if an agency changes its pay- 3 '1 
merit office and fails to.notify the contractor, the contractor 
providing the services. should nat'bear the loss. In .brief, if 

' you send your indoice to the place where the agency told you '_ -. 
to. send it, and, it turns out to be the wrong place, it ,is not _; :i 

‘“1 ,. 1 i . your’fault and should not affect ,your enti,tlement to interest. 

. 
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.-Similar considerations kffect’answers to questions raised 
1 in your June 9th letter with regard to/payment and receipt 
dates. OMB regulations define the date on which an invoice 'is 
deemed to have been received as.being "[tlhe date a proper 
invoice is actually received in the designated payment office” 
or the date on which acceptance is made of' the property or , 

G 
ervices involved, whichever is later. OMB Circular No. 
-125, S 4j. As noted above, the payment office is the place 

named in the contract. The mail room is part of that place 
and its employees are, in effect, agents of the designated 

~ payment office for receiving ma,il. So long as the invoice is . 
b directed to the office designated in the contract or bill of 
l8 lading, any delays in forwarding it to the officer who is to 

make payment, once ithas reach,ed the facility housing the 
idesignated office, should be the responsibility of the agency. 

j You also indicate that some agencies are using the date 
the invoice is approved for payment as the '*payment date" for 
interest computation purpo'ses rather than the'actual.check 

: date. This is clearly incorrect. The OMB.regulations define, ; 
? 'payment date" as "the date on check for payment is . 
:i,dated,or a wire transfer is made." #B Circular No. A-12.5,, 
-S 4h. . 

.III. Whether Transportation Payments Are Exempt 'from Prompt 
Payment Act 

With your letter of August 5, 1983, you enclosed a 
"Voucher Difference Statement" from the Department of Agricul- 
ture, rejecting payment of interest on an overdue 'payment re-. 
quested by your company because, "The Department of Agricul- 
ture does not include the Transportation Payment System under 
the Prompt Payment Act." '. 

We,can find no.basis for this exemption.$Section 2(a)(l) 
of the Prompt Payment Act, requires: i ': . 

** * * each Federal agency: which acquires 
property or services from a business,con- . 'I 
tern but which does not make payment for 

. each such complete delivered item of 'prop- 
erty or service by the required payment 
date * *in pay an interest penalty to .-- 
such business concern * * *." (emphasis A 

,J added), 
. 

. 
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1 
4 "business concern" is simply "any person engaged in a trade 
or business." §$6(2). TransportatYon of goods is a service . 

I! 
? and, since there i's.no language exempting.such service's from 

coverage by the Act, nor is there anything in the'.legislative 
history to support, such an exemption, it woul.6 appear to be 
subject to interest penalties for late payment. 'We know of no 
other agency that has claimed transportation services are *: 
exempt from the Act. If the finance office you are dealing 
with persists in i,ts positi’op, y ou might want'.to suggest that 

:; 
they contact the Department's.legal staff,for advi'ce*' Failing 
this, you could then file a claim .with the transportation E er sectionw(a) of the Con,tract Disputes Act!,, 

60.?(a): ,. ‘, .;~L.:.;x~,,.’ .,.. ‘. .:. 
We hope this infdrmation.will,,be 'helpfui:.to'. you'; 

;. '. ..', . 
: 

: : 
,- 

,lRobert H. Hunter '. ':' 
:. '. ., 

.'.. .' Assistant General.C'ounsel. : ' ',. '. . .' . ' 
Enclosures . ; .' ; .' I ,.. ', ,, .. 




