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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

B-173590
Dear Mr. Chdirman:
Reference is made to your letter of June 29, 1971, in

which you expressed concern that proposed changes to the Coly
' _orado Plateau pulpwood sale contract between the Forest Ser- ~

~v1ce, Department of Agriculture, and Southwest Forest Indus- Hz
Ztrles Inc. (contractor), would (1) vastly expand the cutting p.p/7/2_

of trees which have a higher stumpage value when used for
sawlogs or poles rather than for pulpwood, (2) cause severe
environmental problems, and (3) result in monetary loss to
the Government. You asked that we determine whether or not
your concerns were well based.

We reviewed the documents you enclosed with your letter,
those subsequently provided by your office, and contract files
made available to us at the Forest Service headquarters of-
fice. We also interviewed Forest Service headquarters offi-
cials who were familiar with the contract and who had partic-
ipated in negotiations with the contractor to modify it.

Our review showed that, had the proposed changes been
adopted, increases in tree cutting and in the environmental
impact on parts of the sale area and monetary loss to the
Government could have resulted. The changes were not adopted,
however, and therefore the extent of the damage to the area
and the monetary loss which these changes might have caused
could not be determined.

Forest Service headquarters officials advised us in No-
vember 1971 that (1) the Forest Service had discontinued its
efforts to modify the contract, (2) the operations under the
contract had been and would continue to be in accordance with
the Forest Service's interpretation of the contract terms,
and (3) the contractor could seek changes to the contract or
the operations under the contract by appealing the Forest Ser-
vice's actions to the Secretary of Agriculture or the Board
of Forest Appeals or by initiating court action.

The results of our review are presented in detail below.

BEST DOCUmENT AVAILABLE
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In December 1959 the Forest Service entered into a
30-year contract with Southwest Lumber Mills, Inc., (now
Southwest Forest Industries, Inc.), for a pulpwood sale cov-
ering approximately 1.6 million acres within six national
forests--Kaibab, Coconino, Sitgreaves, Apache, Tonto, and
Cibola--in the Colorado Plateau area. The purpose of this
sale was to provide, for the first time in the Colorado Pla-
teau area, a market for trees which had little or no value as
sawlogs or poles. The cutting of such trees was expected to
contribute to the overall growth and health of the larger
trees ‘in the timber stands in the area.!

Prior to the sale the Forest Service had advertised pub-
licly that the sale area contained an estimated volume of
6 million cords of pulpwood. According to Forest Service in-
ventory records, 56 percent of the volume to be cut during
the first 20 years would come from trees 12 inches or larger
in diameter.?

The negotiations between the Forest Service and the con-
tractor to modify the original contract involved an attempt
to clarify language in section 3b of the contract pertaining
to the designation of trees for cutting as pulp. Section 3b
provides, in part, that:

"Live or dead trees will be designated for cutting
which are merchantable for pulpwood but which do
not have a higher stumpage value for sawlogs or
poles **% n

The contract did not limit the size of trees that could
be marked for cutting. During the first several years of

'The growth and health of trees in a timber stand can be im-
proved by harvesting selected trees within the stand. This
type of harvesting is referred to as commercial thinning.

2The diameter of a tree is measured at 4.5 feet above ground
level.

BEST DOCUMENT AVAILABLE 2
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operation under the contract, trees having diameters of 12 to
16(1) inches had little value as sawlogs or poles and were
marked for cutting in accordance with pulpwood marking guides
established by the Forest Service. Unprecedented increases
in lumber and plywood price levels, which started in mid-
1968, however, caused the Forest Service to become concerned
about the marking of trees in accordance with section 3b of
the contract.

The Regional Forester at the Forest Service's Southwest-
ern Region, who is responsible for administering the contract,
considered the portion of section 3b, quoted previously, to
be protecting the Government if timber in the contract area
became more valuable for sawlogs or poles than for pulpwood.
He interpreted the contract to allow for (1) periodic rede-
terminations of the sawlog, pole, and pulpwood values of the
trees in the sale area and (2) any necessary periodic adjust-
ments to the pulpwood marking guides to reflect changes in
sawlog or pole values compared with pulpwood value.

As a result, in mid-1968 when trees having diameters of
12 inches or larger were being classified as sawtimber in ac-
cordance with Forest Service inventory standards, the Re-
gional Forester revised the pulpwood marking guides for the
Colorado Plateau sale to exclude most trees having diameters
of 12 to 16 inches from cutting under the contract.

The contractor took exception to the Regional Forester's
interpretation of the contract and to the revised marking
guides and in January 1970 appealed the matter in a letter to
the Chief of the Forest Service. The contractor maintained
that, as a result of applying the revised pulpwood marking
guides, many areas were not able to provide the minimum 40
cords of pulpwood for each 20 acres as required by the con-
tract and that the availability of the estimated pulpwood
volume of 6 million cords thereby was jeopardized.

1Trees having diameters over 16 inches generally were not
marked because the contractor did not have facilities to
process trees of this size.

BEST DOCUMENT AVAILABLE 5



B-173590

The contractor maintained also that the market value of
the trees in the sale area was determined at the time of the
pulpwood sale in 1959 and that the contract was not intended
to provide the Forest Service with flexibility to redetermine
periodically the market values during the life of the con-
tract.

In a letter to the contractor dated March 31, 1970, the
Chief stated that there was substantial agreement between the
contractor and the Forest Service on the intent of the con-
tract as to the size and nature of timber to be designated
for cutting under the contract. The Chief stated also that
the Forest Service did not agree that the market value of the
trees when the contract was entered into necessarily would
prevail during the life of the contract. The Chief suggested
that section 3b of the contract be rewritten to more clearly
express the intent of the contract. During the next 6 months,
the Forest Service and the contractor jointly worked on draft-
ing mutually acceptable language which would clarify sec-
tion 3b of the contract.

The Forest Service proposed a contract modification
which would have eliminated the portion of section 3b which
requires that trees having a higher stumpage value for saw-
logs or poles not be designated for cutting as pulpwood. Un-
der the proposed modification the only criteria for determin-
ing whether to designate trees having diameters of 16 inches
or less as pulpwood was that such trees be either surplus to
the growing stock requirements or undesirable for retention
until the next scheduled sawtimber cutting in the area.

The proposed modification would not have required con-
sideration of the value of trees for sawlogs or poles when
designating trees which were surplus to the growing stock re-
quirements. The proposed modification would have

--eliminated a provision which governs the minimum vol-
ume of trees which must be left standing after thinning
operations under the contract,

4
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--added a provision for the cutting of marginal-quality
sawtimber in the event that the volume of pulpwood in
a given cutting area otherwise would be too small for
economical harvesting operations, and

--added a provision for the cutting of certain trees
having diameters in excess of 16 inches when agreed to
by the contractor and the Forest Service.

The adoption of the changes proposed by the Forest Ser-
vice could have had the results mentioned in your letter in
that the changes would have permitted the contractor to (1)
cut more trees in a given area than were originally provided
for under the contract and (2) remove trees at pulpwood prices
even though the trees, at the time of removal, possibly could
have had a higher value for sawlogs or poles.

The Assistant Director of the Forest Service Division of
Timber Management told us that the proposal to eliminate the
provision governing the minimum volume of trees to be left
after thinning had been made because the Forest Service had
determined that the provision would not permit enough thin-
ning in certain areas to promote maximum growth of the trees
to be left standing. He told us also that the proposed
changes would have allowed the Forest Service to mark for
pulpwood trees which have a greater value for sawlogs or poles
in order to increase the volume of pulpwood to the minimum
level specified in the contract (40 cords in 20 acres) as eco-
nomical for the contractor to cut.

The Assistant Director told us further that the intent
of the Forest Service's proposed changes was to make the con-
tract more operable so that the Forest Service could achieve
its objective of improving the growth and health of the larger
trees in the timber stands in the Colorado Plateau area. He
said, however, that the original land area under the contract

and the overall volume of timber to be cut would have remained
the samne,

The contract modification proposed by the Forest Service
was signed by the contractor's representative in December
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1970. The contractor's representative qualified the proposed
modification by the following written statement.

"We are signing the modification with the understand-
ing gained from the joint discussions held with your
group that trees on the sale area 16.0 *** [inches

in diameter] and less merchantable for pulpwood as
specified in *#*% [the contract] is the material which
was sold as pulpwood under the Colorado Plateau Sale
and will be designated to provide volume specified

in the contract."

The Forest Service maintained that the proposed modification
specified only the type of trees and the circumstances under
which they could be cut for pulpwood and that the contract,
as proposed to be modified, would not commit the Forest Ser-
vice to the sale of all trees 16 inches or less in diameter.
Therefore the proposed modification, as qualified by the con-
tractor, was not approved by the Forest Service,

On January 6, 1971, the Chief of the Forest Service, af-
ter receiving an allegation that a conflict of interest ex-
isted in the contract negotiations, requested the Department
of Agriculture's Inspector General to investigate the mattex
and suspended further efforts to clarify section 3b of the
contract. The Inspector General subsequently referred the
matter to the Department of Justice.!

Officials of the Forest Service's Division of Timber
Management told us that, during the period the contract modi-
fications were being negotiated, trees were designated for
pulpwood in accordance with the revised marking guides which
the contractor had appealed. In addition, by letter dated
February 11, 1971 (see enclosure)}, the Regional Forester for-
mally advised the contractor of the suspended contract

!The Assistant Inspector General for Inspections and Special
Projects told us on December 10, 1971, that the Department
of Justice had completed its investigation and was not plan-
ning to take legal action.
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distribution of this report unless copies are specifically
requested, and then we shall make distribution only after
your agreement has been obtained or public announcement has
been made by you concerning the contents of this report.

We are returning under separate cover the documents for-
warded with your request and those subsequently provided by
your office. We trust that the foregoing information will
provide some clarification regarding the matters questioned
in your letter. We shall be pleased to be of further assis-
tance in any way that we can with respect to these matters.

Sincerely yours,

Comptroller General
of the United States

Enclosure

'

C\ The Honorable Henry S. Reuss
“ Chairman, Subcommittee on
Conservation and Natural
Resources
Committee on Government Operations
House of Representatives

Hiso 2

.
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February 11, 1971
Region 3 € Bt
517 Gold Avenue SH 2/28/57, 12+11-003-39914

Albuquerque, New Maxuico 87101 (Colorado Plateau)

Me. James B, Edens

Chafrman of the Board

Southwest Forest Industries, Iuc.
P. O, Box 7548

Fhoenix, Arizona 85011

Dear Mr. Edens:

This will confirm the informal advice given you by our Washington
0ffice on Janvary 5, 1971 to the effect that we must suspend ection
on clarifying and reaching agreement on certain clauses in the
Colerado Plateau Timber Sale Contract peniing resolution of certain
charges made by Mr. Leonard Nstzorg of Vestern Forest Industries
Association. Mr. Netzorg hec been notified of this suspension.

The Conscrvation and Natural Resources Subcommittee of the House
Committee on Government Operations has notifled the Secretary of
Agriculturc of its intention teo investigate the proposed action to
clarify the contract. That Subcommittee has been edvised that
action to clarify the contract had alyeady been suspended.

In the interim, we will need to continue timber marking on the
Colorado Plateau Sale, as well as on exlsting end proposed sawtimber
and/or pole cales within that sale area. A copy of the merking
guides wa intend to follow is enclosed. We consider these to be
consistent with my letter of October 22, 1969 to you vhich contains
the decision you have appealed and which we had been reconsidering.

It is ond has been our understanding that the contract, specifically
portions of Section 1lg~5, among others, does not comit to this
sale a1l the kinds, sizes and volumes which may qualify for cutting
a&s pulpwood under it., It was not our intent to alter this under-
standing in our discussions which were aimed at clarifying the
intent of the contract.

There are several provisions in this contract that have a bearing

on vhat timber 1s to be designated for cutting. We recognize that
these several provisicns can be combined in differcut ways to

BEST DOCUMENT AVAILABLE
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result in difforent interpretations of how and under vhat condi-
tions tho tizber can be marked for cutting under this and other
gontracts,

At this time, I camnot foresece vhat future actions may be nexded
¢o achleve contract clarificstion.

Very truly yours,

{\_}k\jfif . \:& WO

WM. D. BURST
Regional Forester

Enclosure
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Region 3

2430 Commercial Timber Sales February 11, 1971

Colorado Plateau Sale (Marking Guides)
2/28/71, 12-11-003-3991A

Forest Suparvisors, Apache, Coconino, Kefbzd, Sitgreaves
and Toato Hational Iorests

Cooxrdination betweesn proposed sazwtimber sales within the Colorado
Platcau Pulp sale arca will be developed in conjunction with prep~
avation of five-year operating plans spocified in Section 7h of
the contract. Where necessary sccess is lacking, and attaining
such access under the Pelpuwood contract s not practical, preposed.
savtincber sales ghould be echeduled sufficlently in advance of
operations under the pulp contrack to facilitate road access.

Untf} furthsr notice, marking of pulpwood {outside of authorized
clearcutting arcoa and standa of aspen) and savwtimber within the
bpundaries of the Colorado Plateau Pulp sale area, will be governed
by the following guides:

A. Existing Sawtimber and/or Pole Saies

1. Marking on szles completely marked prior to advertisement
will not be changed, except as may be specifically authox-
fzed by the terms of each applicable contract,

2. Marking on sales not completely warked prior to advertise-
ment will be marked accorxding to the terms of each eppli-
cable contract.

B. Proposed Sawtinmber and/or TFole Sales

1. Unless otherwlse justified (because of zale gize, manpower
constraints, etc.), proposed savtimber and/or pole sales
wili be completely marked prior to edvertisement.

2. Marking of timber will be in sccordance with marking guldes
appropriate for the sale srea involved., Such sawtiwber and
poles may include trces that are disecased, insect Infested
or of high risk, ranging from 11.6 inches dbh and up.
Additionally, treecs 16,0 inchza dbh end smaller may be
marked to thin a stand to a silviculturally optimum stocking
level for naxinizing growth in the residwal atand. Trees
larger than 11,6 inches dbh will vot be marked 4f thay are
necded to wmalrntein the desired level of stocking necessery
to obtain the noximun grouth rates.
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3. On sales which aroe completely marked at time of advertise-
ment, tho marking will not be c?anged during the 14fe of
such sale (cxtensions excludedl/) execpt to make minor
adjustments as may bo customarily authorized by contract,
such as to harvest trees unnvoldably damaged by operations.

1/ At tine of extension, we will reconsider the marking and
wiil, £f nccegsary, adjust the marking guldes.

€. Pulmiwod on the Colorado Plateau Pulp Sale

3. Trees meeting the contract minimum size and other specifi-
eaticns for pulpwood up to and including trees 16,0 inches
dbh will be marked Lf they are diseased, insect infested or
high rick, and {t is estizated they will not survive umtil
they will be harvested as sawlogs oz poles,

2., Trees meeting the contract minimum size and other spectfi-
eations for pulpwood up to and including trees 16.0 inches
dbh will be marked to thin stands to Iimprove stocking
levels for increasing grouth, but not below the 80 and 90
square feet of basal area per acre limitations set forth
£n the contract.

%, Results of each scheduled rvate redetesmination (July 1, 1971,
1976, 1981, 1986) will be used to estzdblish suiizble guides
for marking timber 11.6 inches dbh and larger for the five-
year perfocd until the next scheduled rate redetermination.

WM. D, HURST
Begiomal Forester
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