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) The Honorable Chavrles A. Vanik
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 Dear Mr, Vanik:

Your letter of March &, 1974, raquests our respense to seversl -
qnestions concerning an agreement between the Secretary of the Interior T
. end officlals of the State of Utah signed on February 22 1974. L2y e

As part of its Federal Prototype 0il Shale Leasing Program, the
Department of the Interlor is prepaving to sell oil shale leases for two
tracts of land in the State of Utshk. Bids for the first Utah tract wers
opened on March 12, and bids on the second tract are scheduled to be
cpened on April 9,

: Thase two tracts of land, among other tracts, are subject © indemnity
selections by the State of Utah pursuant to 43 U.S8.C. 851-832, which are
nov pending before the Interlor Department. 43 U.S.C. 851-832 provides
for selections by certain States of public lands in order to indemmify
such States for the loss of other specified public land sections origi-
nally granted to them for school purposes upon their admission to the
Union. .

Utah's selections, including the two tracts here invoived, were sub-
mitted to the Interior Department over a perlod of time from 1965 to 1971,
While the lands to be selected have been withdrawa from appropriation by
past Executive orders, the Secratary of the Interior iz authorized under
gection 7 of the Taylor Grazing Act, 43 U.S.C. 315f, to classify such
lsnds for indemnity grents and to effect their transfer to the State.

The Secretary has not vet acted upon Utah's selections. We understend
that the Interior Department is presently considering whethsr tha sew-

lections can or shovld be approved in view of the fact that the lands

selected are considerably more valuable than the lost echool ssctions

upon which the State's indemmity entitlements are bssed.

The instant agreement between the Seeretary of the Interior and the
State of Utah atates in paragrsphs (1} and (2) that the Department may
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proceed with the lesse offers wumder the prototype leasing prosram, and .
that the Secretary may determine 1n his sole discretion whether to issue
leasea, S

Paragraph (3) states that 1f, as a result of action by the Secretary, .
court order or otherwise, the State of Utah acqguires any rights or intevrest .
in these tracts or minerals within the tracts to be leased, the State will
be bound by all terms and conditions of any such leasea as fully as the

3

Paragraph (4) of the agrecment recites that the State of Utah clgims
to ba entitled to the lands concerned as well as 21l lease remntals and
bonus funds which the Secretary may receive from any leasea; but that the
United States denies the validity of such claims. Paragraph (4) further
rvecites that the Stata of Utah intemnds to sesk judicial enforcement of its
allaged rights. Finally, paragraph (&) states: ™"The execution of this
agreement in no way recognizes, valldates, weives, releases or in any way
affects the legal riohts, claims or resgective positions of the parties
thereto.’

You speclfically request ocur views on whether this agresment eappears

" to ba legal end proper, and whether there exists authority end precedent

-te accomplish such ean agreement, You alsc ask wnether there are lzkely

cemplicatians to such an agreement.

While we are unaware of any soec;fic authority ox precedent for this
agreement, It does not appear to be objecticnable from a legal viewpoint.
The only operative provisilons of the agreement are that the Department
nay proceed with i¢s prototype leases and that the State of Ytgh will
fully honor the terms and conditions of any such lessen if its indemmity

‘selections prevail. The agreement refers to the respective legal position

of tha State and the Department; however, it expressly disclaims having

A‘auy effect upon them. In sum, the agreement does not @ppear to compromise

or forego smy rights or interests on the part of the Federal CGovernment.

It i. esseatdally a neutral factor in terms of the Stazfe's claims to the

. landa invalved and to any lease proceeds received.

In view of the limited effect of the agreement, iz seems unlikely

'\that complications will arise from the agreement as sueh. Powever, we
mlght offer several observations concerning the possikle ccasequences

upon any prototype leases, and the proceeds thereof, If Ttah's indemmity
claims prevail, either through epproval of the State sslections by the

- Secretary of the Interior or a&s a result of 1itigatie@¢
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Under the sgreement, the State of Utah would assume edministration of
any prototype leases if ite indemnity claims prevail. At the same time
the prototype leases would cease to be a Federal undertaking. The State
has agreed to honor the terms and conditions of the prototype leazses es
fully as the United States as lessor would be bound. Tha State would, in
any event, be bound by operation of 43 U.S.C. 852(a)(5), discussed infrs,
to honor &1l rights of the lessees, KNevertheless, the State and the
lessees would normally be free to chanze any ternms or conditions of the
lcases by thelr mutual agreement. It appears that paragraph (3) of the
agreement is intended solely to preserve the rights of lessees, and thus
would not preclude the State snd the lessees from changing any terms or
conditions of a lesase by their mutual agreement. Also, the fact that the
Department of the Interior would ceass any furtlier involvement in the
leases would mean that any statutory or other requirements and restrictions
eyplicable only to Federal agencies, such as the National IDnvironmental
Policy Act, would have no continusd application to these leases.

Several provisions of 43 U.5.C, 852 appear of interest in terns of
Utah's proposed selection of lands subject to prototype 0il shale leasea.

It might be noted that 43 .8, G. 852{a){3) 1n effect precludes State
selection of lands subject to a2 mineral lease or permit if any such lands
.are in & “producing or productible status.” The Attorney Ceneval has
held that lands subject to a lease are in a "producing or productible
"status," and thus exempt from selection, only if they actually are sus-
taining, or can sustain, commarcial operations. &2 Op. Att'y Cen, No. 10
{February 7, 1963). It seems clear that the lands te be leased umder the
_prototype oil shale program will not achileva this status for several years.

_'Accordingly, the existence of prototype leases would not of itself prej—
udice Utah's indemnity selections. . .

"With refereuca to Utgh's claims te ths proceeds of prototype leases,

E: consideration must be given to 43 U.S.C. 852(a) (5}, which provides:

. YIf a selection is consummated as to all of the lands
- subject to any mineral lease or permit or if, where the
selecting State has previously acquired title to a portion
- of the lands subjeect to s mineral lease oy permit, a
selaction Is consummated as to all of the remaining lands

subject to that lease or permit, then and upon condition T ,‘:’

o thalt the Unitad States shall retsin all rents and royalties
- theratofore pald and that the lessae or permiites shall
' have and may enjoy under and with respect to that lease oy
parmit all tha rights, privileges, and berefits which he
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would have had or might have enjoyed had the selection
not been made and approved, the State shall succeed to
all the rights of the United States under the leass or
pernit as to the mineral or minerals covered thereby,
subject, however, to all obligations of the United
States under and with respect to that lease or permit."

This section by its terms appears to require that the Federal Government
retain all proceeds raceived under a lease prior to the tize at which the
State susceads to such lease.

In view of the foregoing, ‘it sppears that the Tedersl Government must
retain any bonus payments, rvents aud royalties whieh it reczives under the -

prototype leases prior to the time, if at all, that Utah's selections are
Yeonsummated.,” Of course, Utah will in any event be entitlad to 37-1/2
vercent of the proceads received by the Federal Government from any oil
shale leases on lands located within the State. See 30 U S8.C, 191,

Sanerely yoars, '
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T . Comptroller Ceneral
R -7 of the United States





