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COMP'Tl=lOLLER GENERAL. OF' THE UNITED STATES 

WASHINGTON. D.C. 2.0!548 

The Honorable CbaTles E •. Grassley 
House of Representatives 

Dear Mr. Grassley: 
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Thia is in response to your request for our opinion on whether a 
proposed Renegotiation Board rule change, eliminating the present 
exemption for contracts awarded pursuant to the Foreign Military Sales 
Act of 1968 (22 u.s.c. §§ 2751 et seq.) from the requ1renients _of the 
Renegotiation Act, would violate the intent of Congress in appropriating 
$6 million to the Renegotiation Board for fiscal year 1978. Pub. L. 
No. 95-86, 91 Stat. 419, 439 (August 2, 1977). You point out that 
during floor discussion of the appropriation in question, the Cnairtnan 
of the House Subcommittee on State, Justice, Commerce, .and Judiciary 
Appropriations.stated that the funds were to be used for the sole 
purpose of eliminating the backlog of filings pending at the Renegoia
tion Board. The proposed regulatory change, however, would have 
the effect of ~ncreasing the Board's work load; 

Under the Renegotiation Act, 50 App. U.S.C. §§ 1211 et aeg.(1970), 
the function of the Renegotiation Board is to eliminate excessive 
profits derived by private parties on contracts with the United States 
which are related to the national defense. Re.negotiation is conducted 
on the basis of aggregate fiscal year receipts and accruals from sales 
to the Government that are subject to the Act.. The provisions of the 
Renegotiation Act do not apply to: 

nAny contract which the Board detet'lllines does not 
have a direct and,inunediate connection with the 
national defense~ The Board shall prescribe regu
lations designating those clasae~ and types of 
contracts which shall be exempt under this para
graph; and the Boar,d shall, in accordance with 
regulations prescribed by it, ex~pt any individual 
contract not f a1.ling ~ithin any such elass or type 
if it deteruiines that such contraet does not have 
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a direct and !mediate. eonneetian witn the national 
defense. tt · 50 App. u.s.c. 5 12.16(.a) (6) (Supp·. V 
1976). 
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The Board nc long.- bu authority with i:espect to receipts and ac
cruals under r•egotiable contre.cts attributable to performance. after 
Septeaber 30, .1976. Bovever., the :&oardis jurisd:lct!Qn and authority 
with respect to reeeipt• or accruals from pcufomana.e cf such contracts 
prio:r to S•pt-=4>er 30, 1976 is still in full force and effect. 50 App. 
u.s.c. 5 1112(c)(l) (Supp. V 1976). We therefore believe that th• Board 
atUl bas the povu t.o issue rules and regulations pertaining to eon
tracta falling within ita remaining authority.. 50 App. u.s,c. § 1219 
(1970). 

Foreign military sale.a con.tracts are presently exempt from renego
tiation by :COcrd reguhtion; but the lktard feel; that this exemption was 
in error. On July 21. 1977. the. ltittiegctiation Board publiah4!d on page 
37424 of the Federal Register, a No-tic~ of Proposed Rulamaking whieh 
would. bring contracttt· a•Tded pu'l'suant to the Foreign M:llitiry Sales 
Act of 1968 subject to the ftoaxd•s· jurisdiction. The Board oeek.s to 
amend 32 C.F.R. I 1453.5(b)(3)(11) to read that: 

n11 * * con.tracts awardad pursuant to tha Foreign 
Military Sales A.ct of 1968 (22 U .. S11C• H ?761-
2764) are not exapt [froa :~Ggot:f.4.tionJ * * *· ~~ 

.Ait indicated in the Board' a Notics, the Foreign Military Sales Ae·t. of 
1968 requiru a Pruident~l finding, prior to sal$t that the. furniebing 
of defense articles a.ttd def•nse services to any countty or intel":PJltional 
organll&tio\1 rill str·eug°thtm the security Gf the United St.a.tea. and promote 
world peace. 22 U.S.C11 § 27S3(a) (l) (1970). The Board ha& d.eteniu$d 
that on this basis, contracte awrdad purauant to the Foreign Military 
Sales Act could not be aaid to have no direct And imediltte.eonn.ection 
with the National Defeiwe. 42 Fed .. Reg. 37424 (1977). Detemiuations 
as to whether a contract is or is not exempt from r·enegotiation a-re not 
reviwable by any othu agency or tribunal. 50 App. U.S .. C.11 § l216(a) (6), 
(Supp. V lg76). 

Although you do 110t dispute tha Board. ts general authority t.o issue 
rules and regulations p•rtainil'lg to contracts :ttill Wlder its jurisdiction, 
you quutioi:t the validity of the proposed regulatory change in question 
bucau4e its i&ffect may 'be to increase- rather than deet-aas-e tbe .Boa.rd~a 
existing back.lost which, you. ful,. is not the purpose.·~fir which the $6 
million. was appropriated by Pub. L. No. 95-86. fS?ra. Yot1r position is 

- 2 -



&-165731 

based upon the following disciu;sion in the f.lowie of Representatives 
between Representativett llannaford and Slack~ 123 Cong. Rec. ll57ll-12 
(daily edition June 10, 1977) ~ 

'"'MR. J:IANNAFORD. 

* * 
~1 Th.e raport does s.tate that this $6 million 

appropriation is tc be ~ only for receipts a-nd 
accruals of the Board prior to the time that the 
Board's autho-rity endf!d.., September 30, 1976 .. 

* * * 
4'ls it the purpose of the coW'.nlittee in -pro

viding for this app:ropriatd.onj which represents 
a reduction f'tOD'l both the cun-ent appro~r!.atio·n 
•nd the budget re.quest fot' f iS'lal year 197-S of 
the Renegotiation Boari., that the funds be. usad 
for th:e sol~ purpose. of proces$ing th~ backlog 
of work on receipts and .a1Jcruals :taa.de prior to 
Sept.emb~r of 1976-,. and that further expenditure& 
for anything subsequent to that time received by 
the Board vould not be authorized? 

* 

nMr. SLACK. Mr. Chairman, under the Renego
tiation Act of 1951., as-~ndedi receipts and 
a~crua.ls under contracts with certain department$ 
and Telated. subcontracts are. subject to renege>tia
tion until S.eptember 30,. 19764 Consequently., all 
filings presently processed 'by the R.enegotiaticn 
Board, reflectins,, as they cfot receipts and ac
cruals prior to the present termination date> 
-reuain subject to· the Renegotiatio.n Act~ ~even if 
tha tend.nation date is not furtb~r -extend~,. and 
thus mµst be processed ill acc.ordanee vit:h the. lav. 

mrhe amount included in the pending bill is 
to enable the Board to proceaa such filings .. 

n.A.$ of April 30, 1977 :t tlie laat date fo"t whie.h 
c.oaple.te data· are. availa'b1-i th~re. were more than ' 
6~000 filings ponding before the 1ir1ard itlvclving 
rerut:gotiabl& s4l.es totaling $152 billion'" 
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uln addition· to the Board est:batu that, in 
th.• ab•ence of auy further extenaio11 of the tend.
nation date. tu Board would receive apl)rold.JM.tely 
1.soo wra til:Lnga 1tt fiscal -J'-.77 and an additional 
1,700 filings in fiscal yeaT 1978 and later fiacal 
year•. All of these. of :course, would •·till be 
eubject to *he provisions of the bu•gotiation Act 
aad vould ha•• to be ptoe.uaed aecol'diug to the 
tum of the act. 

0 All of theH fil~np 1-v• tb be processed 
and th• appropriation of $6 million rec~ed hy 
th-. cousrd.ttu 1• to enable the lenegotiation Board 
to aeeompliab just that .. H 

89:1 

t.lo Me 110·thing iacotuJiatent in the <1.uotad •tatm.ents with the. Bo•~d • s 
aasertion of juri9d.1ction over l'oreign Milital'y Salee Aet eontraeta as 
loa.g as they cone~ raeaipts and .accruals arising from performance pr-ilor 
to Sep~aber 30, 1976. ·.b Mr. Slack poillts out. the $6 million appropria
tioa ia· to be used for p:roeuaina all filings re.l&ting to recd1ta and 
accrual.a prior to S•ptaber 30~ 1976, b.cluding filings mad& in future 
fUcal ya&r•~ and b.Ot j'WJt for the exiStiug nhaCkJ.OgU C$.8e8, i.~., those 
vhich wre filed before Sep·tmber 30t 1976,. 

Th• language of the appropriation act itaQJ.f places no additional 
reatrictione on the use of the $6 million. It reads:. 

"For aeeaaaT}' expenS:es of the. ltenegot"ta tio-tt Board~. 
1ncluding hire of pasaenger nwtor vehiel-es and ser ..... 
Vie .. •• au·thcris.ed by S u .. s.c .. 3109~ $6tOOO~ooo."" 
Pub. L. No. 95-66, aupra. 

The. llaport of the House Committee 011 Appropriations on H.lt. 7556, which 
was la tu ecacted u Pub. L·. No. 95-86·~ •tat0$ otiy tltat t~l'eceipts and 
-.cc.rvale of contractot• subsequent to. S~pt~ 30 .. 1976, a.re. not pres:en:t.ly 
subject to l!tu').egot:i.lltfon,,.U H. R. Jlep .. No .. 95-332. !;Sth. Cong ... lst Sess~ 
(1977) at 42.. This, of cour·se> suggests that reeeipt.s and aecr:uals prior 
to that date .!l.!!. .subj eet to reua20tia'tioll~ and ehat the appxopriati.on tsay 
be used for all f ilinge in that Ute.gory .. 

Therefore, it is our epinion that the propoaed promulsation by the 
~tiation Beard of an amendment to its regulations to require foreign 
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ld.litary sales contracts to coniply with renegotiation requirements is 
not inconsistent with the. eolloquy you cited,. or vi.th t.he. ~el~vant pro
visions of the appropriations 4ct. 

We trust this a-et"V".es the purpoBe of yotir inquiry. 
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Cetnptroller General 
~,f tb.e Unit~ Statu 
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