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PREFACE 

i 
d 

This p u b l i c a t i o n  i s  one i n  a series o f  m o n t h l y  
pamphlets e n t i t l e d  "Diges ts  of  Unpublished Decis ions o f  
t h e  Comptrol ler  General  o f  t h e  United S t a t e s "  which have 
been publ i shed  s i n c e  t h e  e s t a b l i s h m e n t  of t h e  General 

i Accounting O f f i c e  by t h e  Budget and A c c o u n t i n g  Act,  
1921. A d i s b u r s i n g  o r  c e r t i f y i n g  o f f i c i a l  o r  t h e  head 
of an agency may r e q u e s t  a d e c i s i o n  from t h e  Comptrol ler  
General  pursuant  t o  31 U.S. Code § 3529 ( f o r m e r l y  31 
U.S.C. § §  74 and 82d). Decis ions  i n  c o n n e c t i o n  wi th .  
claims are i s s u e d  i n  accordance  w i t h  31 U.S. Code § 3702 
( f o r m e r l y  31 U.S.C. § 71) .  Decis ions  on t h e  v a l i d i t y  o f  
c o n t r a c t  awards a r e  rendered  pursuant  t o  t h e  Competit ion 
in Contrac t ing  A c t ,  98 Pub. L. 369, J u l y  18, 1-984. 

Decis ions  i n  t h i s  pamphlet are  p r e s e n t e d  i n  d i g e s t  
form and r e p r e s e n t  approximate ly  90 p e r c e n t  of t h e  t o t a l  
number of d e c i s i o n s  rendered  annual ly .  F u l l  t e x t  of  
t h e s e  d e c i s i o n s  a r e  a v a i l a b l e  through t h e  c i r c u l a t i o n  o f  
i n d i v i d u a l  c o p i e s  and should  be c i t e d  by t h e  a p p r o p r i a t e  
f i l e  number and d a t e ,  e.g., B-219654, Sept. 30, 1986. 

The remaining 10 p e r c e n t  of d e c i s i o n s  rendered are 
publ i shed  i n  f u l l  t e s t .  Copies of  t h e s e  d e c i s i o n s  are 
a v a i l a b l e  through t h e  c i r c u l a t i o n  of i n d i v i d u a l  c o p i e s  , 
t h e  i s s u a n c e  of  monthly pamphlets and annual  volumes. 
D e c i s i o n s  appear ing  i n  t h e s e  volumes should be c i t e d  by 
volume, page number and y e a r  i s s u e d ,  e.g., 65 Comp. Gen. 
624 (1986). 
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APPROPRIATIONS/PINANCIAL MANAGEMENT 

APPEOPEIATIONS/FINANCIAL MJUGEMENT 
Appropriation Availability B-230656 April 4, 1988 
Purpose availability 

Specific purpose restrictions 
Foreign aid programs 

S e c t i o n  569 of t h e  Fore ign  Opera t ions ,  Export  A s s i s t a n c e  
and Related Programs A p p r o p r i a t i o n s  Act, 1988, Pub. L. 
No. 100-202, 5 1 0 1 ( e ) ,  101 S t a t .  1329-131, r e s t r i c t s  
“United States a s s i s t a n c e  . . f o r  Haiti.” A s s i s t a n c e  
i s  n o t  d e f i n e d ,  b u t  t h e  s e c t i o n  p r o v i d e s  t h a t  t h e  term 
d o e s  n o t  i n c l u d e  seven i temized  programs. The exemption 
l i s t  does n o t  i n c l u d e  e i t h e r  t h e  Peace Corps o r  t h e  
O v e r s e a s  P r i v a t e  Investment: C o r p o r a t i o n  (OPIC) . The 
s t a t u t e  provides  no b a s i s  t o  d e c i d e  t h a t  t h e  Peace Corps 
o r  OPIC d o  n o t  f a l l  w i t h i n  its, broad p r o h i b i t i o n ,  s i n c e  
t h e s e  programs c o n s t i t u t e  “United S t a t e s  a s s i s t a n c e  .” 
APPROPRIATIONS/ FINANCIAL MANAGEHENT 
Accountable Officers B-230796 April 8, 1988 

Cashiers 
Belief 
Physical losses 
Theft 

R e l i e f  i s  g r a n t e d  t o  Ms. Sandra J. Davis, Imprest  Fund 
Cashier  f o r  t h e  Oakdale, Louisana, D e t e n t i o n  F a c i l i t y ,  
f o r  a $3,670.28 i m p r e s t  fund loss under 31 U.S.C. 0 
3527( a). Although a c c o u n t a b l e  o f f i c e r s  are  presumed t o  
have been n e g l i g e n t  when a p h y s i c a l  l o s s  of funds f o r  
which they  are r e s p o n s i b l e  o c c u r s ,  r e l i e f  i s  g r a n t e d  
b e c a u s e  t h e  l o s s  w a s  d i r e c t l y  a t t r i b u t a b l e  t o  t h e  
s e i z u r e  by inmates of t h e  d e t e n t i o n  f a c i l i t y .  

A- 1 



APPROPRIATIONS/ FINANCIAL MANAGEMENT 
Appropriation Availability B-230110 April 11, 1988 
Purpose availability 
Contracts 

An a n a l y s i s  of t h e  scope and e f f e c t  of s e c t i o n  8093 o f  
t h e  Department of Defense A p p r o p r i a t i o n s  Act, 1988,  
Pub.L. No. 100-202, 101(b )  shows t h a t  i t  is  a govern- 
ment-wide permanent r e s t r i c t i o n  on u s i n g  a p p r o p r i a t e d  
f u n d s  t o  p r o c u r e  e l e c t r i c i t y  c o m p e t i t i v e l y .  A com- 
p a r a b l e  p r o v i s i o n  i n  s e c t i o n  509 of t h e  Treasu ry ,  P o s t a l  
S e r v i c e ,  a n d  G e n e r a l  Government  A p p r o p r i a t i o n s  Act, 
1988, Pub. L. No. 100-202, § 101(m), is c o n s i d e r a b l y  
more l i m i t e d  i n  i t s  a p p l i c a b i l i t y .  

APPROPEIATIONS/FINANCIAL ?~ANAGKMENT 
Accountable Officers B-230842 April 13, 1988 

Certifying officers 
Belief 

Illegal/hproper payments 
Overpayments 

A s u p e r v i s i n g  d , i s b u r s i n g  o f f i c e r  i s  r e l i e v e d  o f  
l i a b i l i t y  upon showing t h a t  he m a i n t a i n e d  an a d e q u a t e  
s y s t e m  of p r o c e d u r e s  and c o n t r o l s  f o r  t h e  avoidance o f  
e r r o r s ,  and t h a t  s t e p s  were t a k e n  t o  e n s u r e  t h a t  t h e  
s y s t e m  was f u n c t i o n i n g  e f f e c t i v e l y .  The c a s h i e r  who 
made t h e  improper payment w a s  a d e q u a t e l y  t r a i n e d  and 
s u p e r v i s e d .  T h e r e f o r e ,  t h e  improper payments were n o t  
t h e  r e s u l t  of  bad f a i t h  or l a c k  of due c a r e  on b e h a l f  o f  
t h e  s u p e r v i s o r .  

A-2 
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APPROPRIATIOIPS/FINANCIAL HANAGBUENT 
Accountable Officers B-226393 Con' t 

L i a b i l i t y  April 29, 1988 
S t a t u t e s  of l i m i t a t i o n  

E f f e c t i v e  d a t e s  
I l l ega l / imprope r  payments 

The s t a t u t e  of l i m i t a t i o n s  provis ion  set  f o r t h  i n  31 
U.S.C. 5 3 5 2 6 ( c )  b e g i n s  t o  r u n  when t h e  a g e n c y ' s  
accounts are " s u b s t a n t i a l l y  comple te"  and r e a d y  f o r  
a u d i t .  "Subs tan t i a l ly  complete" accounts r e f e r s  t o  t h e  
t i m e  when a l l  t he  documents necessary t o  r a i s e  a charge 
a g a i n s t  t h e  a c c o u n t  are i n  t h e  agency's possession,  
r ega rd le s s  of  whether they have been proper ly  documented 
or f i l e d .  

In  cases  where an  agency cannot  ra ise  a charge aga ins t  
an account u n t i l  it rece ives  a n o t i c e  of  l o s s ,  such as a 
d e b i t  voucher from Treasury,  t he  d a t e  of the  r e c e i p t  of 
the  d e b i t  voucher begins  the  s t a t u t e  o f  l i m i t a t i o n s  
period. I f  t he  exac t  d a t e  of  r e c e i p t  i s  unknown, t h e  
d a t e  on t he  d e b i t  voucher w i l l  be used as the s t a r t i n g  
p o i n t  f o r  t he  c a l c u l a t i o n  of t h e  s t a t u t e  of l i m i t a t i o n s  
period. To the  e x t e n t  t h a t  GAO has  i n  t h e  pas t  r e l i e d  
on t h e  r e c o r d a t i o n  d a t e  t o  b e g i n  the '  s t a t u t e  of  
l i m i t a t i o n s  per iod ,  t hese  cases ( i n c l u d i n g  62 Comp. Gen. 
9 1 ,  97-98 (19821, (B-2012861, and B-213874, Sept. 6, 
1984) are hereby modified. 



APPROPRIATIONS/FINANCIAL MANAGEHENT 
Claims Against Government B-230784 April 25, 1988 
Burden of proof 
Factual issues 

Under the  claims se t t l emen t  s t anda rds  contained i n  4 
C.F.R. § 31.7, t h e  b u r d e n  i s  on t h e  c l a i m a n t  t o  
e s t a b l i s h  the  l i a b i l i t y  of the  United S t a t e s  and the  
c la imant ' s  r i g h t  t o  payment. Hence, a supp l i e r  of  goods 
ordered by t he  government must show t h a t  t he  goods were 
received by the  government before  i t s  claim fo r  payment 
may be allowed. 

a 
APPROPRIATIONS/FIFIAL MANAGEHENT 
Appropriation Availability B-230820 April 25, 1988 
Purpose availability 
Specific purpose 
restrictions 
Personal expenses/furnishings 

Appropriated funds may not  be used t o  pu rchase  f o u l  
weather c lo th ing  f o r  I n t e r n a l  Revenue Service employees 
t o  wear i n  the  performance of o f f i c i a l  d u t i e s  during 
inclement weather. Expenditures f o r  such i t e m s  a r e  not  
au thor ized  by GAD dec i s ions  cons t ru ing  5 U.S.C. 5 7903, 
and no o the r  s t a t u t o r y  a u t h o r i t y  au thor ized  the  purchase 
i n  quest ion.  I 
APPROPRIATIONS/FIHANCIAT, MANA-IOT 
Accountable Officers B-226393 April 29, 1988 
Disbursing officers 
Liability restrictions 

Statutes of limitation 

I Monies p a i d  on deb t s  t h a t  had been s e t t l e d  by ope ra t ion  
o f  law p r i o r  t o  t h e  payment b e i n g  made should be 
r e f u n d e d  t o  t h e  a c c o u n t a b l e  o f f i c e r  who made t h e  
payment 

A-3 



CIVILIAN PERSONNEL 
Leaves of Absence 

Annual leave 
Unused leave balances 

Leave trans fer 

CIVILIAN PERSONNEL 

Sick leave 
Leaves of Absence 

Unused leave balances 
Leave transfer 

B-230344 April 5, 1988 

a 

Former f e d e r a l  employe-es of S a i n t  E l i zabe ths  Hospi ta l  
who t r a n s f e r r e d  t o  the  Distr ic t  of Columbia government - on October 1, 1987, pursuant  t o  Pub. L. No. 98-621, are  
not  e n t i t l e d  t o  t r a n s f e r  of t h e i r  annual and s i c k  l eave  
ba lances  should they r e t u r n  t o  f e d e r a l  s e r v i c e .  An 
amendment t o  5 U.S.C. 5 6301 enacted a f t e r  Pub. L. No. 
98-621 l imi t ed  annual  and s i c k  leave t r a n s f e r a b i l i t y  f o r  
f o r m e r  D i s t r i c t  o f  Columbia employees who j o i n  the 
f e d e r a l  government t o  those  i n d i v i d u a l s  who were f i r s t  
employed by the  District government be fo re  October 1, 
1987. 

CIVILIAN P B B S O ~ L  B-230371 April 5 ,  1988 
Travel 

Temporary duty 
Travel expenses 
Return travel 

Personal convenience 

An employee, who exchanged h e r  a i r l i n e  t i c k e t  i n  o r d e r  
. t o  ca t ch  an ea r l i e r  flight from temporary duty ,  may n o t  
be reimbursed t h e  $50 fee.  The a d d i t i o n a l  expense may 
b e  a l lowed  under para.  1 - 3 . 4 ~  of t he  Federal  Travel  
Regulat ions only when it i s  more advantageous t o  t h e  
government . 

B -2 



CIVILIAN PERSONNEL 

\ 

- CIVILIAN PERSONNEL B-229393 April 1, 1988 
I Belocation 
i Household goods 

Shipment 
Eehbursement 

- -3 Eligibility 

-1 
/ 

E m p l o y e e  s e p a r a t e d  i n  1 9 8 2  i s  n o t  e n t i t l e d  t o  
reimbursement €or  t h e  c o s t  o f  s h i p p i n g  h i s  h o u s e h o l d  

a goods from Madrid t o  P a r i s  i n c i d e n t  t o  h i s  s e p a r a t i o n .  
Although t h e  holding i n  Thelma G r i m e s ,  63 Comp. Gen. 281 
(19841, a u t h o r i z e s  shipment of  household goods t o  any 
a l t e r n a t e  d e s t i n a t i o n ,  p r o v i d e d  t h e  c o s t  t o  t h e  
government does n o t  exceed t h e  c o n s t r u c t i v e  c o s t  o f  
shipment t o  t h e  employee's p l a c e  of a c t u a l  r e s i d e n c e ,  
t h a t  d e c i s i o n  a p p l i e s  p r o s p e c t i v e l y  t o  cases i n  which 
t h e  employee's s e p a r a t i o n  w a s  e f f e c t e d  a f t e r  A p r i l  10, 
1984. The f a c t  t h a t  t h e  employee's c l a i m  was b e f o r e  t h e  
General  Accounting O f f i c e  on t h a t  d a t e  does not  provide  
a b a s i s  f o r  payment. 

1 r--- ! , 

CIVILIAN PERSONNEL B-229104 April 4, 1988 
compensation 
compensation retention 
Administrative regulations 

An employee who h e l d  a 30-month Fore ign  Serv ice  term 
appointment  w i t h  t h e  Peace Corps was n o t  e n t i t l e d  t o  
r e t a i n e d  p a y  when h e  e x e r c i s e d  h i s  s t a t u t o r y  
reemployment r i g h t s  and was reemployed a t  ACTION a t  a 
lower ra te  of pay. The employee's s t a t u t o r y  r i g h t s  
d e f i n e  t h e  e x t e n t  of h i s  agency's o b l i g a t i o n  t o  reemploy 
him i n  h i s  former p o s i t i o n ,  and t h e r e  i s  no a u t h o r i t y  
i n  - the  g r a d e  and pay r e t e n t i o n  s t a t u t e ,  5 U.S.C. § §  5361 
e t  seq., t o  expand upon t h i s  a u t h o r i t y .  F u r t h e r ,  O f f i c e  
o f  P e r s o n n e l ,  Management r e g u l a t i o n s  s p e c i f i c a l l y  
p r e c l u d e  a n  e m p l o y e e  s e r v i n g  u n d e r  a t e m p o r a r y  
reass ignment  from r e t a i n i n g  a g r a d e  o r  ra te  of b a s i c  pay 
h e l d  d u r i n g  a temporary reassignment .  

B- 1 
5 _. 



CIVILIAN PERSONNEL 

Classification 

680 review 

1 CIVILIAN PERSONNEL 

-pensation 

i Appeals 

i 

3 

1 

Compensation 
etroactive compensation 
Eligibility . 
Adverse personnel actions 
Classification 

B-230404 April 5, 1988 

The G e n e r a l  A c c o u n t i n g  O f f i c e  l a c k s  j u r i s d i c t i o n  t o  
o v e r t u r n  c l a s s i f i c a t i o n  d e t e r m i n a t i o n s  by OPM. I n  any 
e v e n t ,  w e  c o n c u r  w i t h  OPM's d e t e r m i n a t i o n  t h a t  a 
government employee i s  e n t i t l e d  o n l y  t o  t h e  s a l a r y  o f  
h i s  a p p o i n t e d  p o s i t i o n  r e g a r d l e s s  of t h e  d u t i e s  he 
performed. Furthermore,  n e i t h e r  t h e  C l a s s i f i c a t i o n  A c t  
n o r  t h e  Back Pay A c t  p r o v i d e s  a r e t r o a c t i v e  r i g h t  t o  - 

backpay f o r  p a s t  p e r i o d s  o f  a l l e g e d  w r o n g f u l  g r a d e  
c l a s s i f i c a t i o n .  

CIVILIAN PERSONNEL 3-229446 April 7, 1988 
Compensation 
Overpayments 
Error detection 

Waiver 
Debt collection 

Employee was e r r o n e o u s l y  g r a n t e d  a q u a l i t y  s t e p  i n c r e a s e  
t o  s t e p .  6 from s t e p  4, r e s u l t i n g  i n  s a l a r y  overpayments. 
R e q u e s t  f o r  w a i v e r  u n d e r  5 U . S . C .  5 5584 ( 1 9 8 2 )  i s  
d e n i e d  s i n c e  employee is  n o t  wi thout  f a u l t  i n  f a i l i n g  t o  
q u e  s t  i o n  t h e  i n c r e a s e .  Employee's c u r r e n t  f i n a n c i a l  
s i t u a t i o n  should be c o n s i d e r e d  i n  a r r a n g i n g  a r e a s o n a b l e  
repayment schedule  f o r  t h e  amount due,  t o  t h e  e x t e n t  
c o n s i s t e n t  w i t h  4 C.F.R. 5 102.11 (1987).  

I 
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CIVILIAN PERSONNEL B-227382 April 8, 1988 
&location 

1 Travel expenses 
Reimburserent 
Privately-owned aircraft 
Administrative discretion 

1 A t r a n s f e r r e d  employee was au thor ized  t o  perform t r a v e l  
t o  he r .  new duty  s t a t i o n  using her  p r i v a t e  a i r c r a f t  which 
w a s  determined t o  be advantageous t o  t h e  government. 
O f f i c i a l s  a t  t h e  new d u t y  s t a t i o n  ques t ion  t h e  p ropr i e ty  
o f  t h a t  d e t e r m i n a t i o n  and t h e  e m p l o y e e ' s  t r a v e ,  
e n t i t l e m e n t s  . Under Federal  Trave1 Regulat ions para. 1- 
2.2c(3),  such de termina t ions  a r e  made on a case-by-case 
b a s i s  before  t r a v e l  i s  performed and a r e  d i s c r e t i o n a r y .  
Where such de termina t ions  are made and t h e  employee 
performs t h a t  t r a v e l ,  t h e  employee may b e  reimbursed f o r  
t h e  mode of t r a v e l  au thor ized .  

1 

.- L A  

CIVILIAN PERSONNEL 
Relocation 
Travel expenses 

Mileage 
Privately-owned aircraft 

Where use of a p r i v a t e  a i r c r a f t  i s  determined t o  be 
advantageous t o  t h e  gove rmen t  f o r  permanent change-of- 
s t a t i o n  t r a v e l ,  m i l e a g e  i s  t o  be  r e imbursed  under 
a u t h o r i t y  of Federal  Travel  Regulat ions (FTR) para. 2- 
2.1, a t  t h e  r a t e  s p e c i f i e d  i n  FTR para.  1-4.2a(3), f o r  
t h e  d i s t a n c e  between t h e  o ld  and new duty  s t a t i o n s  as 
determined under FTR para.  1-4.lb(2). 
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CIVILIAN PEBSONNEL B-227382 Con't 
Relocation April 8, 1988 
Per diem rates 
Computation 

Where use of a p r i v a t e  a i r c r a f t  i s  determined t o  be 
advantageous t o  the  g o v e r m e n t  f o r  permanent change-of- 
s t a t i o n  t r a v e l ,  i n  t h e  absence of a s p e c i f i c  r u l e  i n  the  
Federal  Travel R e g u l a t i o n s ,  t r a v e l  p e r  diem may b e  
e s t a b l i s h e d  by d i v i d i n g  the  d i s t ance  between t h e  old and 
new duty  s t a t i o n s  by t h e  p r o d u c t  o f  t h e  employee ' s  
average d a i l y  f l i g h t  t i m e  f o r  each whole day of f l y i n g  
and c r u i s i n g  speed of t he  a i r c r a f t .  

CIVILIAN PERSONNEL 
Relocat ion 
Wiscellaneous expenses 
Reimbursement 
Rates 

Where use of a p r i v a t e  a i r c r a f t  is determined t o  be 
advantageous t o  the  government f o r  permanent change-of- 
s t a t i o n  t r a v e l ,  misce l laneous  expense reimbursement may 
inc lude  overnight  hangar r e n t a l  where r e q u i r e d  s i n c e  
t h a t  expense item is  comparable t o  an a i r p l a n e  parking 
f e e  au thor ized  under Federa l  Travel  Regulat ions para. 1- 
4.1~. 

CIVILIAN PEBSONNEL B-230960 April 11, 1988 
Compensation 
Congressional details 
Executive Branch personnel 
Propriety 

Nonre imbursab le  d e t a i l  of  two T r e a s u r y  Depar tment  
employees t o  c o n g r e s s i o n a l  commi t t ee  t o  a s s i s t  i n  
o v e r s i g h t  and r e v i e w  of t h e  FTS-2000 p r o j e c t  i s  
a p p r o p r i a t e  under Comptroller General  d e c i s i o n s ,  based 
on agency  d e t e r m i n a t i o n , ,  t h a t  d e t a i l  w i l l  f u r t h e r  
p u r p o s e s  f o r  w h i c h  a g e n c y ' s  a p p r o p r i a t i o n s  .are  
a v a i  1 ab le. 
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CIVILIAN PERSONNEL B-225918 April 14, 1988 
Compensation 
Retroactive compensation 
Eligibility 
Adverse personnel actions 
Classification 

An employee seeks  backpay, f o r  t h e  p e r i o d  dur ing  which 
s h e  performed t h e  d u t i e s  o f  ‘a p o s i t i o n  which was la te r  
r e c l a s s i f i e d  t o  a h i g h e r  grade.  The employee is  n o t  
e l i g i b l e  f o r  b a c k p a y  s i n c e  a f e d e r a l  employee  js 
e n t i t l e d  only  t o  t h e  s a l a r y  of t h e  p o s i t i o n  t o  which t h e  
employee i s  a p p o i n t e d ,  r e g a r d l e s s  o f  d u t i e s  performed. 
Even though a p o s i t i o n  i s  subsequent ly  r e c l a s s i f i e d  t o  a 
h i g h e r  g r a d e  c o n s i s t e n t  w i t h  t h e  d u t i e s  t h e  employee h a s  
b e e n  p e r f o r m i n g ,  s u c h  a c t i o n  may n o t  b e  m a d e  
r e t r o a c t i v e l y  e f f e c t i v e .  United S t a t e s  V.  Tes tan ,  424 
U.S. 392 (1976). We f i n d  t h a t  t h e  s tep  111 g r i e v a n c e  - 
d e c i s i o n  awarding backpay t o  t h e  employee is i n  e r r o r  
and may not  be implemented. 

CIVILIAN PERSONNEL B-225977 April 14, 1988 
Travel 
Travel expenses 

Debt vaiver 
Illegal/improper payments 

An e m p l o y e e ,  n o t  i n  t h e  F o r e i g n  S e r v i c e ,  who was 
s t a t i o n e d  i n  a f o r e i g n  a r e a ,  r e q u e s t s  waiver  of  a d e b t  
c r e a t e d  when he was e r r o n e o u s l y  a u t h o r i z e d  emergency 
r o u n d - t r i p  travel t o  t h e  United S t a t e s  through use of a 
Government Trave l  Request ( G T R ) .  There i s  no i n d i c a t i o n  
t h a t  t h e  employee was aware he w a s  n o t  e n t i t l e d  t o  
emergency t r a v e l  a t  government expense o r  t h a t  he had 
any r e a s o n  t o  q u e s t i o n  Mission and Embassy p e r s o n n e l  who 
a d v i s e d  h i m  and  o b t a i n e d  t h e  a i r l i n e  t i c k e t s  a t  
g o v e r n m e n t  e x p e n s e .  T h e r e f o r e ,  w e  c o n c l u d e  t h a t  
e r r o n e o u s  payment of  h i s  r o u n d - t r i p  a i r f a r e  i n  t h e  
amount o f  $848.60 may be waived under  5 U.S.C. 5 5584, 
as amended. 
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CIVILIAN PERSONNEL B-227464 April 14, 1988 
Travel 
Travel regulations 
Applicability 

O n  September 8,  1982, 5 U.S.C. § 5728 was amended t o  
r e s t r i c t  tour  renewal t r a v e l  e n t i t l e m e n t s  f o r  employees 
a s s i g n e d  t o  Alaska  t o  n o t  more t h a n  2 round-trips . 

commenced wi th in  5 years  a f t e r  t he  d a t e  the  employee 
f i r s t  commenced any per iod  of consecut ive  tou r s  of duty 
i n  Alaska. As provided i n  r egu la t ions  implementing t h e  
amended s t a t u t e , .  d a t e  of  a s s i g n m e n t  t o  Alaska f o r  
purposes of coverage under t h e  amended s t a t u t e  i s  t h e  
d a t e  the employee- commenced t ravel  t o  Alaska under the 
terms of h i s  s e r v i c e  agreement, r a t h e r  than the  ear l ier  
d a t e  o n  w h i c h  h e  s i g n e d  t h e  s e r v i c e  agreement .  
There-fore, an employee commencing t r a v e l  t o  h i s  d u t y  
s t a t i o n  i n  Alaska subsequent t o  t h e  amendment i s  bound 
by the  provis ions of t h a t  l a w .  

CIVILIAN PERSONNEL B-228781 April 14, 1988 
Belocat ion 
Travel expenses 

Mileage 
Privately-ovned aircraft 

Travel  orders  au thor ized  an employee t o  be paid mileage 
f o r  the  use of a- p r i v a t e l y  owned a i r p l a n e  f o r  t r a v e l  t o  
t h e  e m p l o y e e ' s  new d u t y  s t a t i o n  i n c i d e n t  t o  h i s  
t r a n s f e r .  A de te rmina t ion  was made t h a t  use of  t h e  
a i r p l a n e  would be advantageous t o  the  government. The 
a i r p l a n e  w a s  needed a t  t h e  new duty s t a t i o n  t o  conduct 
e x p e r i m e n t s  and f o r  temporary duty  t r a v e l .  Because 
t r a v e l  r egu la t ions  gave t h e  employing agency d i s c r e t i o n  
t o  a u t h o r i z e  t h e  m i l e a g e  and the  employee used the  
a i r p l a n e  f o r  t he  t r a n s f e r ,  mileage should be reimbursed 
t o  the  anployee. 



B-229151 April 14, 1988 CIVILIAN PEBSONNEL 

Terporary duty 
Travel 

Miscellaneous expenses 

Telephone calls 
Reimbursement 

t" 
.j 

An employee performing o f f i c i a l  t r a v e l  overseas  incurred 
expenses f o r  s e v e r a l  emergency te lephone c a l l s  and a. 
telegram a l l  of which were personal  t o  him. HCs claim 

i s  denied. The Federal  Travel  Regulat ions,  which' are 
s t a t u t o r i l y  au thor ized  and have the  fo rce  and e f f e c t .  of 
l a w ,  provide i n  paragraph 1-6.4b t h a t  such expenses may 
not  be  cha rged  t o  t h e  goxernment  n o r  may t h e y  b e  
reimbursed t o  t h e  employee. 

..I f o r  reimbursement of t hese  expenses as a t r a v e l  expense 

CIVILIAN PERSONNEL B-230064 April 14, 1988 
Travel 
hntal vehicles 

Clahs 
Property damages 

Payments 

Absent w i l l f u l  and wanton negl igence by the government 
employee, a r e n t a l  car company t h a t  p a r t i c i p a t e s  under 
t h e  M i l i t a r y  T r a f f i c  Management Command agreement  
assumes the  e n t i r e  r i s k  of d i r e c t  l o s s  o r  damage t o  i t s  
v e h i c l e  when i t  i s  ren ted  by an au thor ized  government 
employee. 

- r 
F. 
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CIVILIAN PERSONNEL 
Compensation 

Overpayments 
E r ro r  d e t e c t i o n  

Waiver 
Debt c o l l e c t i o n  

B-229316 April 18, 1988 

The government's claim aga ins t  an employee f o r  s a l a r y  
overpayments is waived under the  a u t h o r i t y  of 5 U.S.C. § 
5584, s ince  c o l l e c t i o n  a c t i o n  would be a g a i n s t  equi ty  
and good conscience and not  i n  the  b e s t  i n t e r e s t  of t h e  
U n i t e d  S t a t e s .  O v e r p a y m e n t s  r e s u l t e d  f rom a n  
admin i s t r a t ive  e r r o r  i n  f i x i n g  t h e  employee's s a l a r y  i n  
h i s  new pos i t i on  a t  t he  h ighes t  previous ra te  of h i s  old 
pos i t i on .  Contrary t o  r egu la t ions ,  t h e  s p e c i a l  pay ra te  
of h i s  o ld  p o s i t i o n  was included i n  the  h ighes t  previous 
ra te  without permiss ion  of t h e  O f f i c e  of  P e r s o n n e l  
Management. The employee was not  on n o t i c e  of the  e r r o r  
and not  a t  f a u l t  f o r  t h e  overpayments. 

CIVILIAN PERSONNEL B-226015 April 25, 1988 
Belocat i o n  

Terporary q u a r t e r s  
Actual subs i s t ence  expenses 

Overpayments 
Debt vaiver 

An employee,  who t r a n s f e r r e d  t o  a new duty s t a t i o n ,  
was g iven  an  advance of t r a v e l  funds  which i n c l u d e d  
funds f o r  temporary q u a r t e r s  subs i s t ence  expenses. The 
employee i s  not  e n t i t l e d  t o  reimbursement of temporary 
q u a r t e r s  s u b s i s t e n c e  expenses f o r  t he  45-day per iod 
a f t e r  she had executed a l-year lease on an  apartment 
and moved h e r  househo ld  goods i n t o  t h e  d w e l l i n g .  
Furthermore, her indebtedness  d id  not a r i se  as a r e s u l t  
o f  a n  e r r o n e o u s  a u t h o r i z a t i o n  f o r  temporary q u a r t e r s  
e x p e n s e s .  T h e r e f o r e ,  h e r  i n d e b t e d n e s s  d o e s  n o t  
c o n s t i t u t e  an erroneous payment which might be sub jec t  
t o  w a i v e r  c o n s i d e r a t i o n  u n d e r  5 U . S . C .  § 5584  
(SupPo 111 1985) 
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CIVILIAN PERSONNEL B-226015 Con't 
Relocation April 25, 1988 
Temporary quarters 
Actual subsistance expenses 

Reimbursement 
Eligibility 

An e m p l o y e e ,  who t r a n s f e r r e d  t o  a new d u t y  s t a t i o n ,  
occup ied  a m o t e l  room as temporary q u a r t e r s  f o r  a 2-week 
p e r i o d .  The e m p l o y e e  t h e n  execu ted  a 1-year  lease 
agreement on a n  apa r tmen t  on J u l y  12  and on t h e  same 
d a t e ,  moved h e r  household goods i n t o  t h e  apartment .  The 
e x e c u t i o n  o f  a 1 - y e a r  lease on t h e  a p a r t m e n t  a n d  
movement o f  h e r  househo ld  e f f e c t s  i n t o  t h e  d w e l l i n g  
m a n i f e s t  a n  i n t e n t  on h e r  p a r t  t o  occupy t h e  apa r tmen t  
o n  o t h e r  t h a n  a t e m p o r a r y  b a s i s .  T h e r e f o r e ,  t h e  
employee is  n o t  e n t i t l e d  t o  reimbursement of  temporary 
q u a r t e r s  s u b s i s t e n c e  expenses  a f t e r  s h e  occupied t h e  
apa r tmen t  . 

-t 

An e m p l o y e e ,  who t r a n s f e r r e d  t o  a new d u t y  s t a t i o n ,  
was g i v e n  a n  advance o f  t ravel  f u n d s  w h i c h  i n c l u d e d  
funds  f o r  temporary q u a r t e r s  s u b s i s t e n c e  expenses .  The 
employee i s  no t  e n t i t l e d  t o  reimbursement o f  temporary 
q u a r t e r s  s u b s i s t e n c e  expenses  f o r  t h e  45-day p e r i o d  
a f t e r  s h e  had execu ted  a 1-year lease on a n  a p a r t m e n t  
a n d  moved h e r  h o u s e h o l d  g a o d s  i n t o  t h e  d w e l l i n g .  
Furthermore,  h e r  i n d e b t e d n e s s  d i d  n o t  a r i s e  as a r e s u l t  
of  a n  e r r o n e o u s  a u t h o r i z a t i o n  f o r  ~ temporary q u a r t e r s  
e x p e n s e s .  T h e r e f o r e ,  h e r  i n d e b t e d n e s s  d o e s  n o t  
c o n s t i t u t e  an e r r o n e o u s  payment which migh t  be s u b j e c t  
t o  w a i v e r  c o n s i d e r a t i o n  u n d e r  5 U.S.C. I 5 5 8 4  
-(SUPP. 111 1985).  
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HILITAIR PERSONNEL B-227583 April 13, 1988 
Pay 

Death gratuities 
Eligibility 

Statutes of limitation 
Applicability 

Under t h e  Act of October 9,  1940, 54 S t a t .  1061, as 
amended, 31 U.S.C. I 3702(b) (1986), e v e r y  c l a i m  o r  
demand a g a i n s t  t h e  Un i t ed  S t a t e s  cognizable  by the  
General Accounting O f f i c e  must be r e c e i v e d  i n  t h a t  
Off ice  wi th in  6 yea r s  from the  d a t e  i t  accrued or be 
bar red  from cons idera t ion .  Under t h a t  p rovis ion  o f  l a w ,  
a s  a condi t ion  precedent  t o  a c la iman t ' s  r i g h t  t o  have 
h i s  c la im considered by t h e  General Accounting Off ice ,  
h i s  claim m u s t  have been received i n  t h i s  o f f i c e  wi th in  
the  6-year period. Accordingly, a claim f o r  a dea th  
g r a t u i t y  which arose out of a Naval Reserve member's , 

death  during World War 11, which f i r s t  accrued i n  1945 
and was f i l e d  i n  the  General Accounting Off ice  i n  1987, 
i s  barred from cons idera t ion .  
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PROCUREMENT 

3 

PROCUBEWENT B-228123.2 .+til 1, 
Bid Protests 88-1 CPD 328 
GAO procedures 1 Preparation costs 

Where p r o t e s t  of agency's dec i s ion  t o  re jec t  bid of  
equal  product as  nonresponsive under brand name o r  equal  
i n v i t a t i o n  was s u s t a i n e d  because it was based on a 
f a i l u r e  t o  meet s a l i e n t  c h a r a c t e r i s t i c s  t h a t  were n o t  
l i s t e d  i n  t h e  s o l i c i t a t i o n ,  b u t  f u r t h e r  review shows 
t h a t  t he  product i n  f a c t  w i l l  no t  meet the  a g e n c y ' s  
n e e d s ,  t h e  b i d d e r  s h o u l d  b e  re imbursed  i t s  b i d  
prepara t ion  and p r o t e s t  cos t s .  

1 

PROCIJBEWENT B-228909.2 April 1, 1988 
Bid Protests 88-1 CPD 329 

GAO procedures 
GAO decisions 
Reconsideration 

Request f o r  r econs ide ra t ion  t h a t  does not show f a c t u a l  
o r  l e g a l  e r r o r ,  n o r  p r o v i d e  p r e v i o u s l y  u n a v a i l a b l e  
i n f o r m a t i o n  a f f e c t i n g  c o n c l u s i o n s  reached, does not 
provide b a s i s  f o r  r e v e r s a l  o r  m o d i f i c a t i o n  o f  p r i o r  
dec is ion .  
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PR0CUReWr;eNT B-229632.2, et al. 

Disadvantaged business 88-1 CPD 330 
set-asides 

Socio-Economic Policies April 1, 1988 
- *  

Use 
Administrative discretion i 

- - 4 It is not  l e g a l l y  o b j e c t i o n a b l e  f o r  s o l i c i t a t i o n s  i s s u e d  
a f t e r  June 1, 1987, b u t  p r i o r  t o  March 21, 1988, t o  be 
s e t  a s i d e  f o r  s m a l l  d i s a d v a n t a g e d  b u s i n e s s  (SDB) 
concerns  even though t h e  product  o r  s e r v i c e  i n  q u e s t i o n  
has  been p r e v i o u s l y  a c q u i r e d  s u c c e s s f u l l y  under a small  
b u s i n e s s  set-aside. Such s o l i c i t a t i o n s  are c o n s i s t e n t  
w i t h  t h e  i n t e r i m  r u l e  implementing t h e  Department o f  
D e f e n s e  SDB s e t - a s i d e  program i n  e f f e c t  a t  t h e  t i m e  
t h o s e  s o l i c i t a t i o n s  were i s s u e d ;  a subsequent  i n t e r i m  
r u l e ,  which does provide  an e x c l u s i o n  from t h e  SDB set-  
a s i d e  program f o r  t h o s e  procurements  which have  b e e n  
p r e v i o u s l y  set a s i d e  f o r  s m a l l  b u s i n e s s e s ,  a p p l i e s  only 
t o  s o l i c i t a t i o n s  i s s u e d  on or  a f t e r  March 21,  1988. 

a 

PROCUREHENT B-229843 April 1, 1988 
hpetitive Negotiation 88-1 CPD 331 
Discussion 
Misleading information 

Allegation substantiation 

PROCUREMENT 
Colllpetitive Negotiation 

Price disclosure 
Offers 

Allegation substantiation 
Evidence sufficiency 

P r o t e s t  i s  d e n i e d  w h e r e  r e c o r d  f a i l s  t o  s u p p o r t  
p r o t e s t e r ' s  c o n t e n t i o n s  t h a t  i t  was m i s l e d -  d u r i n g  
d i s c u s s i o n s  i n t o  n o t  reducing  t h e  p r i c e  of  i t s  s o f t w a r e  
e f f o r t  or t h a t  c o s t  i n f o r m a t i o n  from i ts  proposa-l w a s  
d i s c l o s e d  by t h e  agency t o  t h e  u l t i m a t e  awardee under 
so l i c  i t a  t ion. 

i 
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PROCUREHENT B-229843 Con' t 
Competi t ive Negotiation April 1, 1988 

Offers 
E v a l u a t i o n  i 

Cost estimates ! 

Where e v a l u a t i o n  scheme c l e a r l y  p r o v i d e d  t h a t  f o r  
purposes  of  award, p r o p o s a l s  would b e  e v a l u a t e d  by 
adding o p t i o n  p r i c e  t o  t h e  p r i c e  f o r  t h e  basic system, 
termed t h e  i n s t a n t  c o n t r a c t  p r i c e ,  no a m b i g u i t y  is 
c r e a t e d  by t h e  s t a t e m e n t  e l sewhere  t h a t  t h e  i n s t a n t  
c o n t r a c t  p r i c e  would b e  "evaluated" where e v a l u a t i o n  of 
t h e  i n s t a n t  c o n t r a c t  p r i c e  c l e a r l y  r e f e r s  t o  e v a l u a t i o n  
o f  t h e  c o s t  r e a l i s m  of  t h e  b a s i c  system p r i c e  wi thout  
t h e  opt ion .  

3 

PROCUBEWENT E-229992 b r i l l ,  1988 
Bid P r o t e s t s  88-1 CPD 332 

Allegation 
Abandonment 

Where an  agency s p e c i f i c a l l y  r e b u t s  i s s u e s  r a i s e d  i n  t h e  
i n i t i a l  p r o t e s t  and a p r o t e s t e r  f a i l s  t o  a d d r e s s  t h e  
a g e n c y ' s  r e b u t t a l  i n  i t s  comments on t h e  agency 's  

. r e p o r t ,  t h e  i s s u e s  are .deemed abandoned. 

PROCUBBllENT 
Socio-$conomic P o l i c i e s  

Small  businesses 
Size d e t e r m i n a t i o n  

Pending p r o t e s t s  
Contract awards 

A w a r d  made p e n d i n g  a n  a p p e a l  of a n  i n i t i a l  adverse 
d e t e r m i n a t i o n  c o n c e r n i n g  s m a l l  b u s i n e s s  s t a t u s  was 
p r o p e r  even though t h e  c o n t r a c t i n g  o f f i c e r  was n o t i f i e d  
of t h e  a p p e a l  p r i o r  t o  making t h e  award. 

D-3 
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PROCUREMENT B-230769.2 April 1, 1988 
' Bid Protests 88-1 CPD 333 

GAO procedures 
Interested parties 

A p r o t e s t e r  which i s  n o t  a n  a c t u a l  o r  prospec t ive  
o f f e r o r  i n  the procurement is not an i n t e r e s t e d  par-ty t o  
p r o t e s t  awardee's r e v i s i o n  a f t e r  bid opening of l i s t i n g  
of c e r t i f i e d  Indian subcont rac tors .  

PROCUREMENT B-228538.2 April 4,  1988 
Bid Protests 88-1 CPD 335 
GAO procedures 

GAO decisions 
Reconsideration 

Request f o r  r econs ide ra t ion  is  denied where there  is  no 
showing t h a t  p r i o r  d e c i s i o n  may have been based on l e g a l  
o r  f a c t u a l  e r r o r s .  

PROCUREMENT B-228938.3 April 4,  1988 
Bid Protests 88-1 CPD 336 
GAO procedures 
Protest timeliness 
Apparent solicitation improprieties 

P r o t e s t  f i l e d  a f t e r  award i s  untimely where the bas i s  of 
p r o t e s t  was evident  from the  face  of the  s o l i c i t a t i o n .  

I 
I I 4 
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PROCUREMENT B-228938.3 Con' t 
Competitive Negotiation April4, 1988 
Discussion 
Adequacy 

Criteria 

I P r o t e s t  t h a t  agency f a i l e d  t o  hold meaningful  d i scus-  
I s i o n s  i s  d e n i e d ,  even though t h e r e  a r e  o n l y  c o n f l i c t i n g  

s t a t e m e n t s  by t h e  a g e n c y  and p r o t e s t e r  c o n c e r n i n g  
w h e t h e r  i t  w a s  o r a l l y  a d v i s e d  o f  t h e  e x p e r i e n c e  
d e f i c i e n c y  i n  i t s  p r o p o s a l ,  because  t h e  agency provided 
the .  p r o t e s t e r  w r i t t e n  n o t i c e  o f  d e f i c i e n c i e s  i n  i t s  
p r o p o s a l  t h a t  should have l e d  t h e  p r o t e s t e r  i n t o  t h e  
a r e a s  of i ts  p r o p o s a l  needing a m p l i f i c a t i o n .  

- 4  .., 

3 

PROCUBElIENT 
Competitive Negotiation 

Offers 
Evaluation errors 
Evaluation criteria 
Application 

P r o t e s t e r ' s  a l l e g a t i o n  t h a t  a g e n c y  m i s a p p l i e d  or 
m i s i n t e r p r e t e d  t h e  s t a t e d  e v a l u a t i o n  c r i t e r i a  is denied  
where t h e  r e c o r d  shows t h a t  agency r e a s o n a b l y  e v a l u a t e d  
t h e  p r o t e s t e r ' s  p r o p o s a l  b a s e d  o n  q u a l i f i c a t i o n s  
encompassed by t h e  s t a t e d  e v a l u a t i o n  f a c t o r s .  

PROCUBEWENT 
Campetitive Negotiation 
Bequests for proposals 
Evaluation criteria 
Cost/technical tradeoffs 
Technical superiority 

Agency p r o p e r l y  s e l e c t e d  h i g h e r  p r i c e d ,  more t e c h n i c a l l y  
q u a l i f i e d  p r o p o s a l s  where t h e  RFP advised  t h a t  t e c h n i c a l  
f a c t o r s  were f a r  more i m p o r t a n t  t h a n  p r i c e  and  t h e  
a g e n c y  r e a s o n a b l y  d e t e r m i n e d  t h a t  t h e  h i g h e r  p r i c e d  
p r o p o s a l s  had t e c h n i c a l  advantages t h a t  were c o n s i s t e n t  
w i t h  t h e  agency 's  needs. 
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where t h e  A i r  Force s o u r c e  s e l e c t i o n  p l a n ,  w r i t t e n  p r i o r  
to  c l o s i n g ,  conta ined  a d e t a i l e d  s t a t e m e n t  of e v a l u a t i o n  

PROCUREMENT B-229850; B-229850.2 
Competitive Negotiation April 4, 1988 
Offers 88-1 a D  337 
Evaluation 
Administrative discretion 

Procur ing  o f f i c i a l s  have a r e a s o n a b l e  d e g r e e  of d i s c r e -  
t i o n  i n  e v a l u a t i n g  p r o p o s a l s ,  and w e  w i l l  examine t h e  
a g e n c y ' s  e v a l u a t i o n  o n l y  t o  e n s u r e  t h a t  i t  had a 
r e a s o n a b l e  b a s i s .  

PROCUREMENT 
Competitive Negotiation 
&quests for proposals 
Evaluation criteria 
Cost/technical tradeoffs 
Technical superiority 

Where t h e  s o l i c i t a t i o n  s p e c i f i c a l l y  l i s ts  c o s t  as t h e  
l ea s t  important  f a c t o r  of e v a l u a t i o n  c r i t e r i a ,  award t o  
a h i g h e r  c o s t  b u t  h i g h e r  t e c h n i c a l l y  r a t e d  o f f e r o r  is 
proper .  

PROCUBELIENT 
competitive Negotiation 
Bequests for proposals 
Evaluation criteria 
Sufficiency 
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PROCUREMENT 
Bid P r o t e s t s  

GAO procedures  
GAO dec i s ions  

Reconsiderat ion 

B-227965.5 April 5 ,  1988 
88-1 CPD 338 

Request €or r econs ide ra t ion  i s  denied where there  is no 
showing t h a t  p r i o r  d e c i s i o n  may have  .been b a s e d  on 
f a c t u a l  o r  l e g a l  e r r o r s .  

PROCUREMENT B-229697 April 5 ,  1988 
k p e t i t i v e  Negot ia t ion 88-1 CPD 339 

Contract awards 
Pr o p t  i e t y  

A p r o t e s t  t h a t  t h e  agency re laxed  s p e c i f i c a t i o n s .  o r  
otherwise made concessions f o r  t h e  s o l e  b e n e f i t  of one 
o f f e r o r  is  denied where the evidence of record ind ica t e s  
t h a t  the  agency accepted a proposal  which conformed t o  
a l l  ma te r i a l  s o l i c i t a t i o n  requirements.  

PROCUREMENT 
Cont rac t  Management 

Contract terms, 
Compliance 

GAO review 

Contract  admin i s t r a t ion  

P r o t e s t  concerning awardee's a c t u a l  compliance with its 
c o n t r a c t  o b l i g a t i o n s  i s  a m a t t e r  o f  c o n t r a c t  
a d m i n i s t r a t i o n  w h i c h  i s  n o t  w i t h i n  t h e  Genera l  
Accounting Off ice ' s  b id  p r o t e s t  func t ion .  Other p r o t e s t  
a l l e g a t i o n s  t h a t  c o n t r a c t i n g  agency  induced  t h e  
p r o t e s t e r ,  as the  incumbent c o n t r a c t o r ,  t o  increase  i t s  
inventory o f  raw m a t e r i a l s  and equipment and t h a t  t hese  
items w e r e  subsequently conf i sca t ed  by t h e  agency are 
a l s o  matters of c o n t r a c t  a d m i n i s t r a t i o n  f o r  r e s o l u t i o n  
under t h e  Disputes c lause  of the  c o n t r a c t .  
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PROCUREMENT- B-229697 Con' t 
Contractor Qualification April 5, 1988 
Responsibility 
Contracting officer findings 
Af f irnat ive de terminat ion 

GAO review 

C o n t r a c t i n g  o f f i c e r ' s  a f f i r m a t i v e  d e t e r m i n a t i o n  of 
r e s p o n s i b i l i t y ,  which found the  cont rac tor ,  had a c u r r e n t  
a b i l i t y  t o  perform the  c o n t r a c t  work, was reasonable  
where it  was based on favorable  preaward s u r v e y  an? 
c o n t r a c t o r  performance h is tory .  

PROCUREMENT B-229784 April 5, 1988 
Competitive Negotiation 88-1 CPD 340 
Offers 
Evaluation 
Downgrading 
Propriety 

P r o t e s t e r ' s  p roposa l  was unreasonably downgraded for 
t e c h n i c a l  merit  based on the  r e s u l t s  of a survey  o f  
r e f e r e n c e s  for p r i o r  c o n t r a c t  pe r fo rmance ,  where 
t e c h n i c a l  eva lua to r s  noted on the  scor ing  shee t s  t h a t  
c e r t a i n  ques t ions  were "not appl icable"  and recorded no 
po in t s  f o r  those survey ques t ions .  Since poin ts  for 
each of t he  ques t ions  were added toge the r ,  r a t h e r  than 
averaged, y i e l d i n g  a t o t a l  cumulative poin t  score ,  t h e  
" n o t  appl icable"  n o t a t i o n s  did not have t h e  intended 
n e u t r a l  e f f e c t  but  r a t h e r  r e s u l t e d  i n  l o w e r i n g  t h e  
p r o t e s t e r  s po in t  s co re  . 
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PROCUREHENT B-22 784 Can't 
Competitive Negotiation April 5, 1988 
Requests for proposals 
Evaluation criteria 
Prior contracts 

Contract performance 

Where t echn ica l  e v a l u a t i o n  scheme i n  a r e q u e s t  f o r  
proposa ls  contained performance under previous con t r ac t s  - 
a s  an  eva lua t ion  f a c t o r  and requi red  o f f e r o r s  t o  submi t  
a t  least  two re ferences  from p r i o r  c o n t r a c t s ,  agency's 
t e c  hnica 1 evalua t ion o f p r o t e s t  e r I s p r i o r  perf  ormanc e 
was unreasonable where agency ignored the  p r o t e s t e r ' s  
l i s t e d  p r i o r  performance, as the  incumbent, f o r  the  same 
s e r v i c e s  with t h e  procuring agency. 

PROCUBEHENT B-230715.2 April 5, 1988 
Bid Protests 88-1 CPD 341 

GAO procedures 
Protest timeliness 
10-day rule 
Adverse agency actions 

Dismissal of p r o t e s t  a s  u n t i m e l y  i s  a f f i r m e d  where 
p r o t e s t e r  f a i l e d  t o  f i l e  i t s  p r o t e s t  with t h e  General 
Accounthg Off ice  (GAO) w i th in  10 working days of n o t i c e  
of i n i t i a l  adverse agency a c t i o n  on p r o t e s t e r ' s  i n i t i a l  
p r o t e s t  t o  t he  procuring agency. 

! 
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PROCUREHENT B-230913 April 5, 1988 
Socio-Econrnic Policies 88-1 CPD 342 

Sma 11 bus ines s e8 
Responsibility 

&!LO review 
Negative deterrination 

i P r o t e s t  from s m a l l  b u s i n e s s  b i d d e r  t h a t  agency should  
d e l a y  making -award u n t i l  p r o t e s t e r  o b t a i n s  n e c e s s a r y  
l i n e  of c r e d i t  does n o t  p r e s e n t  v a l i d  b a s i s  for p r o t e s t  
s i n c e  b e f o r e  a g e n c y  c a n  r e j e c t  p r o t e s t e r  o n  
r e s p o n s i b i l i t y  grounds i t  must r e f e r  matter t o  Small  

Y Business  A d m i n i s t r a t i o n  (SBA); s i n c e  SBA has s t a t u t o r y  
a u t h o r i t y  t o  determine b i d d e r ' s  r e s p o n s i b i l i t y  i n  such 
c i r c u m s t a n c e s ,  General  Accounting Off ice g e n e r a l l y  does 
n o t  c o n s i d e r  a p r o t e s t  t h a t  t h e  small b u s i n e s s  b i d d e r  
improperly was found nonrespons ib le .  

. 

PxocuBEHENT B-230266.3 April 6, 1988 
Bid Protests 88-1 CPD 343 

GAO procedures 
GAO decisions 
Reconsideration 
Additional information 

The General  Accounting O f f i c e  Bid P r o t e s t  Regula t ions  do '  
n o t  p e r m i t  a p i e c e m e a l  p r e s e n t a t i o n  o f  e v i d e n c e ,  
i n f o r m a t i o n ,  o r  a n a l y s e s .  Where a p a r t y  submits  i n  i t s  
r e q u e s t  for r e c o n s i d e r a t i o n  a n  argument t h a t  i t  could  
have p r e s e n t e d  a t  t h e  t i m e  of t h e  p r o t e s t ,  b u t  d i d  n o t ,  
t h e  argument does n o t  p r o v i d e  a b a s i s  f o r  recons idera-  
t ion.  
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PROCUREMENT B-230266.3 Con' t 
Socio-Econaic Policies April 6, 1988 

h a l l  businesses 
Responsibility 

Gbo review 
competency certification 

Dismissa l  of p r o t e s t  is  af f i rmed where p r o t e s t e r  has  not  
shown t h a t  government o f f i c i a l s  f a i l e d  t o  c o n s i d e r  v i t a l  
i n f o r m a t i o n  b e a r i n g  on t h e  p r o t e s t e r ' s  r e s p o n s i b i l i t y  
when r e f u s i n g  t o  i s s u e  a c e r t i f i c a t e  of  competency. 

PRocuBElzENT 
Bid Protests 
Definition 

B-230764 April 6, 1988 
88-1 CPD 344 

Procurement by t h e  V i l l a g e  of Bel levue ,  Michigan, us ing  
funds borrowed from t h e  Farmers Home Adminis t ra t ion  i s  
n o t  a f e d e r a l  procurement and, t h e r e f o r e ,  a p r o t e s t  of 
t h e  award i s  n o t  rev iewable  by t h e  General  Accounting 
Off ice .  

PBOCUBELIENT 
Bid Protests 
Federal procurerent regulations/laws 
Applicability 
GAO authority 

Procurement by t h e  V i l l a g e  of  Bel levue ,  Michigan using 
funds borrowed from t h e  Farmers Home Adminis t ra t ion  is 
n o t  a f e d e r a l  procuremen! and, t h e r e f o r e ,  a p r o t e s t  of 
t h e  award is not rev iewable  by t h e  General Accounting 
Of f i c e .  I 
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PEOCU-NT B-228187.20 11-228188-2 
Specifications April 7, 1488 
Minimum needs standards 88-1 CPD 345 
Leases 

Where the con t r ac t ing  agency improperly awarded a lease 
but  c a n c e l l a t i o n  of the  l ea se  before  the  end of the 1- 
y e a r  base per iod i s  not poss ib l e  because the  lease  has 
no t e rmina t ion  f o r  convenience c l ause ,  t he  agency should 
n o t  renew the  l e a s e ,  b u t  i n s t ead  should i s sue  a new 
s o l i c i t a t i o n  t h a t  accu ra t e ly  r e f l e c t s  i t s  minimum needs. 

PROCUBEWENT B-228345.2 April 7, 1988 
Competitive Negotiation 88-1 CPD 346 
Contract avards 
Propriety 
Trade associations 

There i s  no l e g a l  a u t h o r i t y  f o r  t he  government t o  award 
a c o n t r a c t  t o  an unincorporated a s s o c i a t i o n  t h a t  has no 
l e g a l  ex i s t ence  independent of i t s  membership and no 
a u t h o r i t y  t o  bind i t s  membership f o r  performance of t he  
c o n t r a c t  

PROCUREMENT B-228931.2 April 7, 1988 
B i d  Protests 88-1 CPD 347 
GAO procedures 
GAO decisions 
Reconsideration 

Request for r econs ide ra t ion  is denied where agency f a i l s  
t o  present  evidence t h a t  o r i g i n a l  d e c i s i o n  may have been 
based on l e g a l  or  f a c t u a l  e r r o r s .  
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PROCUREMENT B-229703 April 7, 1988 
Socio-Econcmic Policies 88-1 CPD 348 
Labor standards 

Construction contracts 
Worker classification 
Propriety 

Ev'en though a s o l i c i t a t i o n  con ta ins  requirements f o r  
work i n  the  na ture  of s e rv i c ing  and ma in tenance ,  i n  
a d d i t i o n  t o  cons t ruc t ion  work, t h e  Serv ice  Contract  Act 
does not apply where t h e  proposed  c o n t r a c t  i s  n o t  
p r i n c i p a l l y  f o r  s e rv i ces .  

PROCUBELIENT B-229813 April 7, 1988 
Contractor Qualification 88-1 CPD 349 
Responsibility 
Contracting officer findings 
Bad faith 
Allegation substantiation 

An a f f i r m a t i v e  de te rmina t ion  of r e s p o n s i b i l i t y  does not  
r e f l e c t  bad f a i t h  o r  f r a u d  where t h e  only evidence 
p r e s e n t e d  i s  t h a t  one agency o f f i c i a l  f o u n d  t h e  
awardee ' s  pe r fo rmance  of predecessor  c o n t r a c t  t o  be 
u n s a t i s f a c t o r y ,  but record shows agency considered o t h e r  
p o s i t i v e  information i n  making i ts  determinat ion.  

PROCUEEHENT 
Contractor Qualification 
Responsibility criteria 
Distinctions 
Performance specifications 

S o l i c i t a t i o n  requirements t h a t  c o n t r a c t o r  overhaul and 
r e p a i r  des igna ted  i tems i n  accordance wi th  spec i f i ed  
terms and condi t ions  a r e  performance requirements ,  not  
d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a ,  and the  a b i l i t y  to  
comply with these  requirements i s  encompassed wi th in  t h e  

. c o n t r a c t i n g  o f f i c e r ' s  s u b j e c t i v e  r e s p o n s i b i l i t y  
de t e rmina t ion. 

- ---- I 
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PROCUREMENT. B-230044, et al. 
Socio-aonmic Policies April 7, 1988 
Small business set-asides 88-1 CPD 350 
Use 
Administrative discretion 

Contract ing o f f i c e r ' s  de te rmina t ion  t o  set  50 percent  of  
p r o c u r e m e n t s  a s i d e  f o r  e x c l u s i v e  small  b u s i n e s s  
p a r t i c i p a t i o n  is  reasonable  where it is  supported by a n  
a n a l y s i s  of p a s t  procurements and by an informal market 
s u r v e y .  Agency need n o t  c o n s i d e r  w h e t h e r  s m a l l  
bus inesses  have pa ten t  or  p r o p r i e t a r y  r i g h t s  a l l e g e d l y  
n e c e s s a r y  f o r  p e r f o r m a n c e ,  a s  t h e s e  r e l a t e  t o  
r e s p o n s i b i l i t y ,  which is t o  be determined a f t e r  the  
s o l i c i t a t i o n ' s  c los ing  da te .  

PEocuBELlKNT B-229895 April 8, 1988 
Wpetitive Negotiation 88-1 CPD 351 
Contract awards 
Initial-offer awards 
Propriety 

Award on the  b a s i s  of i n i t i a l  p roposa ls  without discus- 
s ions  i s  proper where s o l i c i t a t i o n  g ives  no t i ce  of t h a t  
p o s s i b i l i t y  and t h e  award w i l l  r e s u l t  i n  the  lowest 
o v e r a l l  c o s t  t o  t he  government. 

PROCUBELIEN" 
Capetit ive =got iation 
Offers 

baluat  ion 
Technical acceptability 

P r o t e s t  t h a t  awardee's low f i rm,  f ixed-pr ice  proposal  
should have been r e j e c t e d  a s  t e c h n i c a l l y  unacceptable 
b e c a u s e  t h e  f i r m ' s  proposed  l e v e l  of  e f f o r t  w a s  
s u b s t a n t i a l l y  less than  t h e  government's e s t ima te  i s  
denied where t h e  p r o t e s t e r  has not  demonstrated t h a t  t h e  
c o n t r a c t i n g  agency  un reasonab ly  awarded t h e  maximum 
poss ib l e  score 
re c e n t re 1 ev a n t 

I .__ 
f 

based on a proposal which emphasized 
experience.  
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PR0CUawP.N" B-230838 April 8, 1988 
Socio-Economic Policies 88-1 CPD 352 
Disadvantaged business set-aside8 

Administrative discretion 
Use 

Department of Defense (DOD) se t -as ide  program f o r  small r , j  d i s a d v a n t a g e d  b u s i n e s s e s .  which does  not  con ta in  an 
exc lus ion  f o r  procurements which have been previously 
s e t  a s ide  f o r  small bus inesses  is  a l e g a l l y  permiss ib le  
implementation of s e c t i o n  1207. of the  DOD Author iza t ion  
Act, which s p e c i f i c a l l y  allows the  use of less than f u l l  
and open competi t ive procedures t o  meet t h a t  goal .  

PROCURKMENT B-230855 April 8, 1988 
Bid Protests 88-1 CPD 353 
GAO procedures 
Protest timeliness 
10-day rule 
Adverse agency actions 

P r o t e s t  i s  untimely when it is f i l e d  with the General 
Accounting Off ice  more than 10 days a f t e r  the  i n i t i a l  
adverse agency a c t i o n  on t he  p r o t e s t  t o  the  agency. 

PROCUREMENT B-230922 April 8, 1988 
Bid Protests 88-1 CPD 354 
GAO procedures 
Protest timeliness 
10-day rule 

P r o t e s t  o f  c a n c e l l a t i o n  of i n v i t a t i o n  f o r  b ids  is  
untimely where f i l e d  more than  10 working days a f t e r  
b a s i s  fo r  p r o t e s t  was known. 

P r o t e s t  of award t o  a lower b idder  on t h e  b a s i s  t h a t  t h e  
p r o t e s t e r ' s  low p r i c e s  under an e a r l i e r  s o l i c i t a t i o n  
t h a t  was canceled a f t e r  b id  opening were made a v a i l a b l e  
t o  t h e  competi tors  has no m e r i t ,  s i n c e  b ids  are requi red  
t o  be opened pub l i c ly  and t h e  p r o t e s t e r  d id  not  t imely 

-7 p r o t e s t  t he  cance l l a t ion .  f 
i 
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PROCUBELlENT B-230088 April 11, 1988 
Bid Protests 88-1 CPD 355 

I 

I 

I 

t GAO procedures 
i Protest tireliness 

Significant issue exaptions 
Applicability 

! 

, -_. -A - General  Accounting O f f i c e  (GAO) w i l l  n o t  c o n s i d e r  t h e  
m e r i t s  o f  a n  u n t i m e l y  p r o t e s t  b y  i n v o k i n g  t h e  
s i g n i f i c a n t  i s s u e  e x c e p t i o n  i n  GAO B i d  P r o t e s t  
Regula t ions  where t h e  p r o t e s t  does not  raise an i s s u e  of  

t h e  procurement community. 
3 f i r s t  impression t h a t  would be of widespread i n t e r e s t  t o  

PROCUEEHENT 
Bid Protests 

GAO procedures 
Protest timeliness 

10-day rule 

Protest concerning f i r m ' s  f a i l u r e  t o  r e c e i v e  s o l i c i t a -  
t i o n  m a t e r i a l s  i s  d ismissed  a s  unt imely  when n o t  f i l e d  
w i t h i n  10 working days of  t i m e  p r o t e s t e r  knew or should  
have known of  b a s i s  f o r  p r o t e s t .  

PBOCUBEXEPJT B-228429.6 Apsil 12, 1988 
Bid Protests . 88-1 CPD 356 
. GAO procedures 

GAO decisions 
Reconsideration 

R e q u e s t  f o r  r e c o n s i d e r a t i o n  is d e n i e d  w h e r e  t h e '  
p r o t e s t e r  does no more t h a n  r e s t a t e  arguments p r e v i o u s l y  
c o n s i d e r e d  and ra ise  a n  argument i t  could have r a i s e d  
d u r i n g  t h e  o r i g i n a l  p r o t e s t .  . 
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PROCUBEWENT B-229836 April 12, 1988 
Bid Protests 88-1 CPD 358 

GAO procedures 
Interested parties 

Direct in teres t  s tandards  

Where f i rm would not  be i n  l i n e  f o r  award were i t s  
p r o t e s t  sus t a ined ,  p r o t e s t  is dismissed s i n c e  p r o t e s t e r  
does not  have t h e  r e q u i r e d  d i r e c t  i n t e r e s t  i n  t h e  
c o n t r a c t  award t o  be considered an i n t e r e s t e d  pa r ty  
under Bid Protest Regulations.  

PEOCUBEWENT B-229951 April 12, 1988 
Sealed Bidding 88-1 CPII 359 
Bids 

Responsiveness 
Price omission 

Unit prices 
. '  

Where a bid contained a t o t a l  p r i c e  fo r  an a d d i t i v e  i t e m  
on a cons t ruc t ion  c o n t r a c t  bu t  no u n i t  price f o r  t h a t  
work as requi red  i n  a s o l i c i t a t i o n  amendment, t h e  bid i s  . 

responsive,  because  t h e  c o n t r a c t i n g  agency d i d  n o t  
se lect  the  a d d i t i v e  i t e m  f o r  award and, t he re fo re ,  t h e  
f a i l u r e  t o  b id  a u n i t  p r i c e  on the  i t e m  would not make - 
t h e  bid unacceptable.  I 

. I  

PEOCUBEWNT 
Sealed Bidding 

Contract awards 
Propriety 

P r o t e s t  t h a t  t h e  awardee d id  not  include p l an t  bed 
prepara t ion  i n  i t s  bid f o r  a cons t ruc t ion  c o n t r a c t  as 
requi red  by a s o l i c i t a t i o n  amendment is denied where the  
awardee acknowledged r e c e i p t  of  the  amendment, d i d  not 
take any except ion t o  the  s o l i c i t a t i o n ' s  requirements,  
and ,  t h e r e f o r e ,  was bound t o  p e r f o r m  p l a n t  bed  
p r e p a r a t i o n  upon  a c c e p t a n c e  o f  t h e  b i d  by t h e  
con t r ac t ing  agency. 
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PROCUREMENT B-208159.11 April 13, 1988 
- Bid Protests 88-1 CPD 

GAO procedures 
Interested parties 

Mendment s 
Federal procurement regulations/laus 

General Accounting Off ice  (GAO) suppor ts  a proposed b i l l  
t o  expand c l a s s e s  of i n t e r e s t e d  p a r t i e s  e l i g i b l e  t o  f i l e  
bid p r o t e s t s  with GAO under Competition i n  Contract ing 
Act t o  i n c l u d e  f e d e r a l  e m p l o y e e s  a f f e c t e d  by a 
c o n t r a c t i n g  a g e n c y ' s  d e c i s i o n  t o  c o n t r a c t  o u t  f o r  
se rv ices .  GAO does,  however, recommend t h a t  po r t ion  of 
t h e  b i l l  which provides  f o r  review of Department of 
Labor wage de termina t ions  be de le ted .  

PROCURKHENT 
Socio-Economic Policies 
Labor standards 

&vis ion 
Federal procurement regulationa/laws 

General Accounting Off ice  (GAO) suppor ts  a proposed b i l l  
t o  expand c l a s s e s  of i n t e r e s t e d  p a r t i e s  e l i g i b l e  * t o  f i l e  
bid p r o t e s t s  with GAO under Competition i n  Contract ing 
Act t o  i n c l u d e  f e d e r a l  e m p l o y e e s  a f f e c t e d  by a 
c o n t r a c t i n g  a g e n c y ' s  d e c i s i o n  t o  c o n t r a c t  'out  f o r  
se rv ices .  GAO does,  however, recommend t h a t  po r t ion  of 
t h e  b i l l  which provides  f o r  review o f  Department of 
Labor wage de termina t ions  be de l e t ed .  
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PROCUREMENT 
Bid Protests 
GAO procedures 
Preparation costs 

8-229549.2 April 13, 1988 
88-1 CPD 360 

Where p r o t e s t e r  t h a t  s u b m i t t e d  low b i d  a f t e r  being 
i n v i t e d  t o  p a r t i c i p a t e  i n  c o n v e r t e d  n e g o t i a t e d  
p r  oc u r  eme n t s uc c e s s f ul 1 y c ha 1 1 eng e s a pro  po s e d awa rd t o  

1 s o l e  b i d d e r  t h a t  b i d  a n  u n r e a s o n a b l e  p r i c e  u n d e r  
i n v i t a t i o n  f o r  b i d s ,  and where t h e  General  Accounting 
O f f i c e  recommended c a n c e l l a t i o n  and r e s o l i c i t a t i o n  based 
on full and open c o m p e t i t i o n ,  p r o t e s t e r  i s  e n t i t l e d  t o  
r e c o v e r  t h e  c o s t s  o f  f i l i n g  and p u r s u i n g  t h e  p r o t e s t ,  
s i n c e  such award is c o n s i s t e n t  with t h e  broad purpose of 
t h e  Competi t ion i n  C o n t r a c t i n g  A c t  t o  i n c r e a s e  and  
enhance compet i t ion  i n  f e d e r a l  procurements .  

: 

+ j 
f 
i 
I 

d 

PEOCUEEHENT B-229750.3 April 13, 1988 
Contractor Qualification 88-1 CPD 361 

Bespons ibility 
Contracting officer findings 
Affirmative deterriaation 
GAO review 

P r o t e s t  t h a t  low o f f e r o r  i n  two-step s e a l e d  b idding  
procurement cannot  adequate ly  perform maintenance a t  t h e  
c o s t  i t  bid concerns  t h e  o f f e r o r ' s  r e s p o n s i b i l i t y  and 
General  Accounting O f f i c e  does not  rev iew a f f i r m a t i v e  
d e t e r m i n a t i o n s  of r e s p o n s i b i l i t y  i n  t h e  absence o f  
c o n d i t i o n s  not  p r e s e n t  here .  
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PROCUREMENT 
Bid Protests 

Gbo procedures 
680 decisions 
Reconsideration 

B-229772.2 April 13, 1988 
88-1 CPD 362 

Request f o r  r econs ide ra t ion  is denied where p r o t e s t e r  
f a i l s  t o  show any e r r o r  o f  law o r  f a c t  w a r r a n t i n g  
r e v e r s a l .  of f i n d i n g  t h a t  c o n t r a c t i n g  agency  had 
presented a reasonable  explana t ion  i n  support  of a l leged  
unduly r e s t r i c t i v e  s p e c i f i c a t i o n  as necessary t o  meet 
i t s  minitaw needs. 

PROCUREMENT B-229844 April 13, 1988 
Bid Protests 88-1 CPD 363 

GbO procedures 
Protest tireliness 

10-day rule 

I s sue  r a i sed  f o r  the  f i r s t  time i n  conference comments 
i s  not  f o r  cons idera t ion  when it  could have been r a i s e d  
i n  the  i n i t i a l  p ro t e s t .  

PROCUREMENT 
Contractor Qualification 
Licenses 

Interstate transportation 

P r o t e s t e r  has f a i l e d  t o  show how it i s  pre judiced  by 
a l l e g e d  a m b i g u i t y  i n  s p e c i f i c a t i o n  i n  view of  t h e  
con t r ac  t ing  o f f i c e r  ' s c on s i s t en  t a g r  e emen t w i  t h i t s 
p o s i t i o n  r e g a r d i n g  d i m e n s i o n s  c o n t a i n e d  i n  a 
s p e c i f i c a t i o n  drawing. 
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PROCUREMENT B-229844 Con' t 
Specifications April 13, 1988 
Ambiguity allegation 

Specification interpretation 

P r o t e s t e r  f a i l s  t o  show t h a t  s o l i c i t a t i o n  fo r  loose-leaf 
b i n d e r s  i s  ambiguous where,  b a s e d  o n  a r easonab le  
reading of  t he  s o l i c i t a t i o n  as a whole, t h e r e  i s  no 
discrepancy between t h e  r e q u i r e d , b i n d e r  r ing  s i z e  and 
the  approximate dimension given fo r  b inder  backbone. 

S o l i c i t a t i o n  f o r  loose- leaf  b inders  i s  not ambiguous 
d e s p i t e  a l l eged  discrepancy between s p e c i f i c a t i o n  which 
r e f e r s  t o  op t iona l  accesso r i e s  and schedule  of i t e m s  
which does  n o t  p r o v i d e  f o r  them s i n c e  o r d e r  o f  
p r e c e d e n c e  c l a u s e  i n  s o l i c i t a t i o n  r e so lves  any such 
incons is tency  i n  favor  of t he  schedule  of items. 

P r o t e ' s t e r  f a i l s  t o  show t h a t  s o l i c i t a t i o n  f o r  
c e r t i f i c a t e  b inders  is ambiguous where chal lenged speci-  
f i c a t i o n  c a l l i n g  f o r  one-dimensional d i e  c u t s  cannot 
reasonably be i n t e r p r e t e d  a l s o  t o  permit two-dimensional 
r i g h t  angle  d i e  cu ts .  

a 

PRocuBELlENT. B-230058 April 13, 1988 
Conpetithe Negotiation 88-1 CPD 364 
Bedfinal offer 

Technical acceptability 
Negative deterrination 
Propriety 

I n c l u s i o n  o f  p roposa l  i n  competi t ive range does not 
n e c e s s a r i l y  e s t a b l i s h  t h a t  p r o p o s a l  was t e c h n i c a l l y  
acceptab le ,  s i n c e  agency may properly include proposals  
t h a t  may become a c c e p t a b l e  t h r o u g h  d i s c u s s i o n s .  
S u b s e q u e n t  r e j e c t i o n  of  p r o p o s a l  a s  t e c h n i c a l l y  
unacceptable because b e s t  and f i n a l  o f f e r  d id  not  cu re  
d e f i c i e n c y  p o i n t e d  o u t  t o  o f f e r o r  i s  upheld  when 
p r o t e s t e r  has not shown t h a t  agency de te rmina t ion  of  
a c c e p t a b i l i t y  was unreasonable. 
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PROCUREMENT B-230058 Con' t 
Competitive Negotiation April 13, 1988 
Offers 
bmpetitive ranges 
1nc lus ion 
Administrative discretion 

I n c l u s i o n  o f  p r o p o s a l  in.  c o m p e t i t i v e  r a n g e  d o e s  n o t  
n e c e s s a r i l y  e s t  a b  1 i s h  t h a t  p r o p o s a l  was t e c h n i c a l l y  
a c c e p t a b l e ,  s i n c e  agency may p r o p e r l y  i n c l u d e  p r o p o s a l s  
t h a t  may b e c o m e  a c c e p t a b l e  t h r o u g h  d i s c u s s i o n s .  
S u b s e q u e n t  r e j e c t i o n  o f  p r o p o s a l  a s  t e c h n i c a l l y  
u n a c c e p t a b l e  because b e s t  and f i n a l  o f f e r  d id  n o t  c u r e  
d e f i c i e n c y  p o i n t e d  o u t  t o  o f f e r o r  i s  u p h e l d  when 
p r o t e s t e r  has  n o t  shown t h a t  agency d e t e r m i n a t i o n  of  
a c c e p t a b i l i t y  was unreasonable .  

PROCUREMENT B-230790; B-230791 
Competitive Negotiation April 13, 1988 
Use 88-1 CPD 365 
Criteria 

Where performance o f  mine subs idence  surveys  does not 
r e q u i r e  p r o f e s s i o n a l  a r c h i t e c t u r a l  and e n g i n e e r i n g  (A-E) 
services  and is independent of  a n  A-E p r o j e c t ,  competi-  
t ive  procurement procedures  may b e  used i n  l i e u  o f  t h e  
s e l e c t i o n  method prescr i 'bed i n  t h e  Brooks A c t ,  40 U . S . C . .  
5 541, e t  seq. (1982). 

i 
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PROCUREMENT B-230790; B-230791 Con't 
Special procurement April 13, 1988 
Hethods/Categories 
Architect/engineering services 
Use 
Procedures 

Where performance of mine subsidence surveys does not  
r e q u i r e  p ro fes s iona l  a r c h i t e c t u r a l  and engineer ing (A-E) 
s e r v i c e s  and i s  independent of an A-E p r o j e c t ,  competi- 
t i v e  procurement procedures  may be used i n  l i e u  of t h e  
s e l e c t i o n  method prescr ibed  i n  the  Brooks Act, 40 U . S . C .  
5 541, e t  seq. (1982).  

PEOCUBELIENT B-229505.2 April 14, 1988 

-- 

Bid Protests 88-1 CPD 366 
680 procedures 

GAO decisions 
Reconsideration 

Decision sus t a in ing  i n  p a r t  p r o t e s t  chal lenging conduct 
of follow-on procurement o f  p i s t o l s  i s  a f f i r m e d  on  
r e c o n s id e r a  t i on wh e re the  con t r a c t i ng ag e nc y pr e se n t s 
no b a s i s  on which t o  a l t e r  recommendation t h a t ,  i n  view 
of  agency ' s  dec i s ion  t o  exempt awardee under i n i t i a l  
c o n t r a c t  from r e t e s t i n g  and f a i l u r e  t o  j u s t i f y  d e c i s i o n  
t o  r e t e s t  p r o t e s t e r ,  p r o t e s t e r ' s  p i s t o l  should not  be 
retested on s p e c i f i c a t i o n s  which it met i n  connection 
w i t h  i n i t i a l  procurement,  or i n  t he  a l t e r n a t i v e ,  i f  
comple te  r e t e s t i n g  is r e q u i r e d ,  awardee shou ld  b e  
r e t e s t e d  as w e l l .  

PEOCURrrwp.NT B-230153.2 April 14, 1988 
Bid Protests 88-1 CPD 367 

680 procedures 
Preparation costs 

D i s m i s s a l  o f  p r o t e s t  as academic does not  provide a 
b a s i s  upon which b id  p r o t e s t  c o s t s  may be awarded. 

f 
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PEOCUBElIENT 8-230702 April 14, 1988 
Bid Protests 88-1 CPD 368 

I 
GAO procedures 
Interested parties 

P r o t e s t  of s o l i c i t a t i o n  s p e c i f i c a t i o n s  f o r  cons t ruc t ion  
p r o j e c t  a s  unduly r e s t r i c t i v e  of compet i t ion,  f i l e d  by 
f i rm whose i n t e r e s t  i s  t h a t  of a prospec t ive  s u p p l i e r  of 
ma te r i a l  t o  t h e  pr ime c o n t r a c t o r  o r  o n e  o f  i t s  
subcon t rac to r s ,  i s  dismissed s ince  p r o t e s t e r  is not  an 
" i n t e r e s t e d  p a r t y "  e l i g i b l e  t o  h a v e  i t s  p r o t e s t  

3 considered under t h e  Competition i n  Cont rac t ing  A c t  0 .  

1984 and General Accounting Off ice ' s  implementing Bid 
P r o t e s t  Regulations.  

PROCUREMENT 

3 
4 
2 

1 i" . .  

Bid Protests 
GAO procedures 
Interested parties 
Suppliers 

P r o t e s t  of s o l i c i t a t i o n  s p e c i f i c a t i o n s  f o r  cons t ruc t  on 
p r o j e c t  as unduly res t r ic t ive of competi t ion,  f i l e d  by 
f i r m  whose i n t e r e s t  is t h a t  of a prospec t ive  supp l i e r  of 
m a t e r i a l  t o  t h e  pr ime c o n t r a c t o r  o r  o n e  o f  i t s  
subcont rac tors ,  i s  dismissed s i n c e  p r o t e s t e r  is not an 
" i n t e r e s t e d  party!'  e l i g i b l e  t o  h a v e  i t s  p r o t e s t  
considered under the  Competition i n  Contract ing Act of 
1984 and General Accounting Of f i ce ' s  implementing Bid 
P r o  tes t  Regulations.  

PROCUREMENT B-228045.2 April 15, 1988 
Bid Protests 88-1 CPD 369 

GAO procedures 
GAO decisions 
Reconsideration 

Reques t  f o r  recon-siderat ion i s  denied where argument 
r a i s e d  by p r o t e s t e r  could and should have been advanced 
i n  i n i t i a l  p r o t e s t ,  and p r o t e s t e r  has presented no 
evidence t h a t  p r i o r  d e c i s i o n  was based  on  l e g a l  o r  

-- - f a c t u a l  e r ro r s .  I 
I I 

1 
c- i 
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PEOCtJREHl3NT 
Bid Protests 4 

1 GAO procedures 
GAO decisions r- I Reconsideration 

B-228398.2 April 18, 1988 
Si-1 CPD 372 

Request for r econs ide ra t ion  is  denied where p r o t e s t e r  
- e s s e n t i a l l y  r e i t e r a t e s  arguments i n i t i a l l y  r a i s e d  and  

t b a s i c a l l y  d i s a g r e e s  with o r i g i n a l  dec i s ion  and the re fo re  
f a i l s  t o  show any e r r o r  of  f a c t  o r  law t h a t  would 
warrant  r eve r sa l  o r  modif icat ion.  

PROCUBEWENT B-228450.3; 1-228450.4 
Bid Protests April 18, 1988 
GAO procedures 88-1 CPD 373 
Administrative reports 
C<mnents timeliness 

General Accounting Of f i ce  (GAO) a f f i rms  i t s  d i smis sa l  of  
a p r o t e s t  where t h e  p r o t e s t e r  f a i l e d  t o  submi t  a 
response t o  GAO concerning the  con t r ac t ing  agency's bid 
p r o t e s t  r e p o r t  w i t h i n  10 working  d a y s  a f t e r  t h e  
s c h e d u l e d  r e c e i p t  d a t e  of t he  r e p o r t  as requi red  by 
GAO'S Bid P r o t e s t  Regulat ions.  See 4 C.F.R. 5 21.3(k) - 
(1988) 

PROCUREHENT 
Bid Protests 

GAO procedures 
Duplicate submissions 

General Accounting Off ice  (GAO) w i l l  not consider  a new 
p r o t e s t  of  s o l i c i t a t i o n  i m p r o p r i e t i e s ,  even  though 
received p r i o r  t o  the  c los ing  d a t e  f o r  submission of 
proposa ls ,  where an i d e n t i c a l  p r o t e s t  had been e a r l i e r  
d i s m i s s e d  because  t h e  p r o t e s t e r  f a i l e d  t o  t i m e l y  
communicate with GAO concerning the con t r ac t ing  agency's 
b i d  p r o t e s t  report .  
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PXOCUBEMENT B-228450.3; B-228450.4 Con't 
Bid Protests April 18, 1988 

GAO procedures 
Protest timeliness 
Apparent solicitation improprieties 

General Accounting Off ice  (GAO) w i l l  not cons ider  a new 
p r o t e s t  o f  s o  l i c  i t a  t i o n  impropr  i e  t i e s ,  even though 
received p r i o r  t o  t h e  c los ing  d a t e  f o r  submission of 
proposa ls ,  whe're an i d e n t i c a l  p r o t e s t  had been e a r l i e r  
d i s m i s s e d  b e c a u s e  t h e  p r o t e s t e r  f a i l e d  t o  t i m e l y  
communicate with GAO concerning t h e  con t r ac t ing  agency s 
b id  p r o t e s t  r epor t .  

PROCIJREIBNT B-229842 April 18, 1988 
Competitive Negotiation 88-1 CPD 374 
Discuss ion 
Adequacy 
Criteria 

C o n t r a c t i n g  a g e n c i e s  gene ra l ly  must hold d i scuss ions  
w i t h  a l l  r e s p o n s i b l e  o f f e r o r s  f o r  a n e g o t i a t e d  
procurement whose proposals  are w i t h i n  the  competi t ive 
r a n g e  and ,  i n  o r d e r  f o r  t h e s e  d i s c u s s i o n s  t o  b e  
m e a n i n g f u l ,  a g e n c i e s  must  p o i n t  o u t  weaknesses  o r  
d e f i c i e n c i e s  i n  proposals  un le s s  doing so  would r e s u l t  
i n  t echn ica l  t r ans fus ion  or  t e c h n i c a l  leve l ing .  

P r o t e s t  i s  s u s t a i n e d  w h e r e  a g e n c y  c o n d u c t e d  
unr easonab l y  1 i m i  t ed d i s c  us  s'ions w i  t h  pro tester., who se 
p r o p o s a l  w a s  i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e ,  
d e l i b e r a t e l y  not  advis ing the  p r o t e s t e r  t h a t  i t s  l e v e l  
of e f f o r t  was considered too low because the c o n t r a c t i n g  
o f f i c e r  was concerned t h a t  t o  do so would g ive  t h e  
p r o t e s t e r  an  opportuni ty  t o  rewrite i t s  proposal.  
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PE-m B-229851 April 18, 1988 
Competitive Negotiation 88-1 CPD 375 
Discussion 
Adequacy 
Criteria 

D i s c u s s i o n s  w e r e  m e a n i n g f u l  where t h e  a g e n c y ' s  
c l a r i f y i n g  q u e s t i o n s  a c c u r a t e l y  c o m m u n i c a t e d  t h e  
concerns  of the e v a l u a t i o n  panel  and l e d  the  p r o t e s t e r  
t o  t h e  areas of i t s  proposa l  i n  -need of ampl i f i ca t ion .  

PROCUBELIENT 
hpetitive Negotiation 
Bequests for proposals 
Evaluation criteria 
Personnel experience 

Agency ' s  n e g o t i a t i n g  p o s i t i o n  r e q u i r i n g  d i r e c t  
e x p e r i e n c e  w i t h  s p e c i f i e d  l a b o r a t o r y  p r o c e s s e s  i s  
reasonably  r e l a t e d  t o  and encompassed by t he  language of 
t h e  s o l i c i t a t i o n  when read as a whole. 

PRocuBEHgNT ~-229885.2 April 18, 1988 
Bid Protests 88-1 CPD 376 

640 procedures 
GAO decisions 
Reconsideration 

R e q u e s t  f o r  r e c o n s i d e r a t i o n  which merely r e i t e r a t e s  
arguments r a i s e d  i n  o r i g i n a l  p r o t e s t  i s  denied. 

PRocmLEHENT 
Bid Protests 

GAO procedures 
Protest tireliness 
10-day rule 

Protest a l l e g a t i o n  first r a i s e d  i n  r e q u e s t  for 
r e c o n s i d e r a t i o n  is untimely where p r o t e s t  b a s i s  could 
have been advanced i n  o r i g i n a l  p r o t e s t .  

f --- -  -- - - -  

I -  
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PROCUREMENT B-229905.2 April 18, 1988 
Bid Protests 88-1 CPD 377 

GAo procedures 
GAO decisions 

Beconsideration 

R e q u e s t  f o r  r e c o n s i d e r a t i o n  i s  d e n i e d  where t h e  
p r o t e s t e r  e s s e n t i a l l y  r e s t a t e s  a rgumen t s  p r - e v i o u s l y  
considered i n  t h e  o r i g i n a l  d e c i s i o n  because a reques t  
f o r  r econs ide ra t ion  must d e t a i l  the  f a c t u a l  and l e g a l  
grounds warrant ing r e v e r s a l  of t he  dec i s ion ,  spec i fy ing  
e r r o r s  of l a w  made o r  i n f o r m a t i o n  n o t  p r e v i o u s l y  
cons id ered . 

j 

PEOCUEEHEm B-229966.2 April 18, 1988 
B i d  Protests 88-1 CPD 378 

GAO procedures 
Interested parties 

. A p a r t y  t h a t  has f a i l e d  t o  - p r o t e c t  i t s  i n t e r e s t  i n  a 
procurement through the  f i l i n g  o f  a t imely p r o t e s t  is 
n o t  an i n t e r e s t e d  p a r t y  f o r  purposes of arguing t h a t  the 
c o n t r a c t  was awarded a t  an unreasonable pr ice .  

PEOCUEEHENT 
Bid Protests 

640 procedures 
Protest timeliness 
10-day rule 

Where a p r o t e s t e r  a l l e g e s  that: it was u n f a i r l y  excluded 
from a- competi t ion,  t he  t i m e  f o r  P i l i n g  a p r o t e s t  runs  
from when t h e  p r o t e s t e r  f i r s t  l e a r n s  t h a t  t he  agency 
made award without: s o l i c i t i n g  the  firm, and not  from 
when the  p r o t e s t e r  subsequent ly  r e c e i v e s  a copy o f  the  
c o n t r a c t  with the awardee i n d i c a t i n g  t h a t  award was made 

c o n t r a c t s .  

' 
a t  p r i c e s  h i g h e r  t h a n  unde r  t h e  p r o t e s t e r ' s  p r i o r  f 

? 
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PROCUBEHEEJT ~-230758 4 r i 1  18, 1988 
Socipaonaic Policies 88-1 CPD 379 
Sur11 businesee8 

Bad faith 
Capetencg certification 

Allegation substantiation 

Burden o f  s h o w i n g  t h a t  t h e  S m a l l  B u s i n e s s  Ad- 
m i n i s t r a t i o n  ( S B A )  a c t e d  i n  bad f a i t h  because t h e  
p r o t e s t e r  was not  provided . s u f f i c i e n t  t i m e  t o  s u b m i t  
d a t a  r e q u i r e d  f o r  c e r t i f i c a t e  o f  competency (COC) 
a p p l i c a t i o n  is not  m e t  where the  record shows t h a t  t h e  
SBA attempted t o  o b t a i n  an ex tens ion  of t h e  deadl ine  for 
a COC de termina t ion ,  b u t  the c o n t r a c t i n g  agency, i n  its 
d i s c r e t i o n ,  re fused  t o  g ran t  an ex tens ion .  

PEoCuBElIENT 
SociwKconaic policies 

Contrac t avards 
-11 business 8(a) subcontracting, 

Administrative discretion 

The g ran t ing  of an ex tens ion  f o r  Small Business Admini- 
s t r a t i o n  a c t i o n  on a c e r t i f i c a t e  of competency r e f e r r a l  
is  a matter wi th in  t h e  d i s c r e t i o n  of t h e  c o n t r a c t i n g .  
agency ,  w i t h  t h e  government's i n t e r e s t  i n  proceeding 
with t h e  a c q u i s i t i o n ,  not  t h e  o f f e r o r ' s  i n t e r e s t  i n  
obta in ing  an ex tens ion ,  c o n t r o l l i n g .  

PXOWREHENT B-230859 April 18, 1988 
Sealed Bidding 88-1 CPD 380 
Bid opening 
Extension 
Justification 

a 0  review 

P r o t e s t  of agency's d e c i s i o n  t o  postpone opening of  b i d s  
i s  w i t h o u t  m e r i t .  D e t e r m i n i n g  a p p r o p r i a t e  b i d  
p r e p a r a t i o n  p e r i o d  i s  w i t h i n  c o n t r a c t i n g  o f f i c e r ' s  
d i s c r e t i o n .  
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PROCUREHENT B-229815 April 19, 1988 
Competitive Negotiation 88-1 CPD 381 
Discussion 
Bad faith 
Allegation substantiation 

Al lega t ion ,  based on specu la t ion ,  t h a t  agency  impro- 
p e r l y  had d i s c u s s i o n s  wi th  o f f e r o r  a f t e r  submission of 
b e s t  and f i n a l  o f f e r s  and t h a t  r equ i r ed  c e r t i f i c a t e  was 
s u b m i t t e d  a f t e r  c l o s i n g  date  is denied where record 
shows a l l  r equ i r ed  documents .were submit ted on c l o s i n g  
d a t e  and agency d e n i e s  prompting o f f e r o r  concerning need 
f o r  c e r t i f i c a t e .  

PROCUBEWENT 
Canpetitive Negotiation 
Offers 
Evaluation 
Office space 

P r o t e s t e r ' s  o f f e r  t o  l e a s e  o f f i c e  space,  which f a i l e d  to  
meet r equ i r ed  handicapped a c c e s s i b i l i t y  requirement f o r  
e l e v a t o r ,  ' was proper ly  r e j e c t e d  as unacceptable  when 
p r o t e s t e r ,  in b e s t  and f i n a l  o f f e r ,  confirmed i t  could 
n o t  en la rge  e l e v a t o r  cab t o  comply. 

Under s o l i c i t a t i o n  f o r  lease of o f f i c e  space ,  con t r ac t -  
i ng  agency was no t  r equ i r ed  t o  reject  awardee's o f f e r  
which took except ion  t o  occupancy d a t e  and f a i l e d  t o  
p r o v i d e  c e r t a i n  b u i l d i n g  f e a t u r e s  c a l l e d  f o r  i n  
s o l i c i t a t i o n  s i n c e  those  f e a t u r e s  were n o t  manda to ry  
r e q u i r e m e n t s ;  r a t h e r ,  u n d e r  e v a l u a t i o n  scheme i n  
s o l i c i t a t i o n ,  t h e  e x t e n t  t o  which a n  o f f e r o r  t ook  
e x c e p t i o n  t o  those  f e a t u r e s  was t o  be considered i n  
de te rmining  which o f f e r  was most advantageous t o  t h e  
government. 
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PROCUREMENT B-229845 April 19, 1988 
Bid Protests 88-1 CPD 382 

GAO procedures 
protest timeliness 

10-day rule 
-4 i Al lega t ion  t h a t  s o l i c i t a t i o n  was ambiguous is dismissed 

as untimely because i t  was not f i l e d  wi th in  10 working 
days from t h e  d a t e  t h a t  t he  p r o t e s t e r  should have known 

I of the  b a s i s  of p ro te s t .  

A l l e g a t i o n  t h a t  low b i d d e r  exhib i ted  behavior  which 
ind ica t ed  a mis t ake  i n  b i d  is u n t i m e l y  when i t  i s  
p r e s e n t e d  i n  a piecemeal f a s h i o n  well a f t e r -  o t h e r  
p r o t e s t  a l l e g a t i o n s  were f i l e d .  

PRoCURMENT 

Bids 
Sealed Bidding 

Errors 
Error substantiation 

Although obviously erroneous b id  may not  be a c c e p t e d  
even i f  v e r i f i e d  by t h e  b idder ,  t h e r e  is no b a s i s  t o  
conclude t h a t  the  low b i d d e r ' s  b id  contained an obvious 
e r r o r  because the bidding s t r a t e g y  w a s  permit ted by the  
s o l i c i t a t i o n .  

PBocuBEllENT 
Sealed Bidding 
Contract awards 
Multiple/aggregate swards 

S o l i c i t a t i o n  d id  not  p r o h i b i t  m u l t i p l e  awards t o  t h e  
same bidder. Sealed-bid c o n t r a c t s  must be awarded t o  
the  government's b e s t  p r i c e  advantage and where m u l t i p l e  
awards are not  p roh ib i t ed ,  m u l t i p l e  awards are t o  be 
made. 
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PROCUEEMENT B-229964 April 19, 1988 
Competitive Negotiation 88-1 CPD 383 
Contract awards - 
Initial-offer awards 

, Discussion 
1 Propriety 
i 

4 An award  on  t h e  b a s i s  o f  i n i t i a l  p roposa ls  without  
3 d i s c u s s i o n s  i s  p r o p e r  o n l y  where n o t i c e  o f  t h i s  

p o s s i b i l i t y  i s  provided i n  the  r eques t  f o r  proposals.  
A l so ,  where  t h e r e  is a t  l e a s t  o n e  l o w e r - p r i c e d  

range, an award may not  be made without  d i scuss ions .  
a a c c e p t a b l e  o f f e r  which would be  i n  t h e  compet i t ive  

PBOCgnKwPNT 
Corpetitive Negotiation 

Offers 
Evaluation errors 
Evaluation criteria 
Application 

Agency e v a l u a t i o n  of p r i c e  proposa ls ,  which g ives  the  
maximum number of po in t s  to  t h e  lowest p r i ced  o f f e r  and 
z e r o  p o i n t s  t o  a l l  o t h e r s ,  r e g a r d l e s s  of price, is 
improper because it i s  i n c o n s i s t e n t  with a s t a t e m e n t  
t h a t  c o s t  b e  g iven  a weight of- 20 percen t  of t o t a l  
ev a 1 ua t ion  . - ,  

PROCUEBHENT B-230171.2, et al. 
Bid Protests April 19, 1988 

lhot allegation 88-1 CPD 384 
GAO review 

Where agency  a f f o r d s  p r o t e s t e r s  r e l i e f  requested in 
p r o t e s t s ,  G e n e r a l  Accoun t ing  O f f i c e  d i s m i s s e s  t h e  
p r o t e s t s  as academic. 
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PEOcrmBHEEiT B-229501 April 20, 1988 

4 
- Special Procurement 88-1 CPD 

He thods/Categories r Computer equipent/servicea 

Authority delegation 
1 Contract awards I 

b 

1 

4 4 Where no maximm order ing  l i m i t a t i o n  o r  cost .  c e i l i n g  is 
contained i n  e i t h e r  a requirements c o n t r a c t  f o r  desktop 
microcomputer systems or the, Delegation of Procurement 
Author i ty  issued by t h e  General Serv ices  Adminis t ra t ion  
for t h e  c o n t r a c t ,  a l l e g a t i o n  t h a t  o r d e r s  under t h e  
c o n t r a c t  f o r  $650,000,000 are unauthorized is without  
merit. 

, 

PROCUREMENT B-229785 April 20, 1988 
Competitive Negotiation 88-1 CPD 388 
Contract awards 
Propriety 
Evaluation errors 
Hateriality 

General Accounting Of f i ce  determines award dec i s ion  was 
i n a d e q u a t e l y  s u p p o r t e d  as f a i r ,  r e a s o n a b l e ,  a n d  
c o n s i s t e n t  w i t h  t h e  e v a l u a t i o n  c r i t e r i a ,  when 
performance t e s t i n g  was not conducted on an  equal  b a s i s  
and  pe r fo rmance  e v a l u a t i o n  c r i t e r i a  were t r ea t ed '  as 
ab so l u t e  t e c h n i c a l  a c c e p t  ab il i t y  r e q u i r e m e n t s  f o t 
p r o t e s t e r ,  but not awardee. 
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PROCUREIEMT B-229785 Con' t 
Competitive Negotiation April 20, 1988 
Offers 
Evaluation errors 
Evaluation criteria 
Application 

i' t I General Accounting Off ice  determines award d e c i s i o n  was 
i n a d e q u a t e l y  s u p p o r t e d  a s  f a i r ,  r e a s o n a b l e ,  a n d  
c o n s i s t e n t  w i t h  t h e  e v a l u a t i o n  c r i t e r i a ,  when 
performance t e s t i n g  was not conducted on a n  equa l  b a s i s  
and pe r fo rmance  e v a l u a t i o n .  c r i t e r i a  were t r e a t e d  a s  
a b s o l u t e  t e c h n i c a l  a c c e p t a b i l i t y  r e q u i r e m e n t s  f o r  
p r o t e s t e r ,  b u t  not  awardee. 

PROCUREHENT B-229809 April 20, 1988 
Honcompetitive Negotiation 88-1 CPD 389 
Contract auarde 

Sole sources 
Propriety 

Although agency was j u s t i f i e d  i n  awarding a sole-source 
c o n t r a c t  f o r  b o a t s  where i t  reasonably  determined t h a t  
t h e  urgent  n a t u r e  of i ts  requirement mandated award t o  
t h e . o n l y  f i r m  whose product has  been t e s t e d  and found t o  
comply wi th  t h e  agency's needs,  sole-source award was 
not  proper  t o  t h e  e x t e n t  t h a t  i t  included a q u a n t i t y  of  
b o a t s  g r e a t e r  than t h a t  which could be de l ive red  be fo re  
d e l i v e r y  c o u l d  b e g i n  f o l l o w i n g  a c o m p e t i t i v e  
p r  o c u r  eme n t . 

.- e? 
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PROCUREMENT B-229854.2, et al. 
Bid Protests April 20, 1988 
GAO procedures 88-1 CPD 390 
Protest timeliness 
Significant issue exemptions 
Applicabi li t J 

Untimely p r o t e s t  t h a t  raises i s sue  which has been the  
s u b j e c t  of  previous d e c i s i o n s  w i l l  not be c o n s i d e r e d  
u n d e r  t h e  s i g n i f i c a n t  i s sue  except ion t o  t h e  General 
Accounting Off ice t ime l ines s  requirements.  

PRocoBI[MgNT B-230309 April 20, 1988 

- 4  
3 

Bid Protests 88-1 CPD 391 
GAO procedures 
Preparation coats 

Where a p r o t e s t  i s  d i s m i s s e d  a s  academic  b e c a u s e  
c o r r e c t i v e  a c t i o n  i s  t a k e n  a s  r e q u e s t e d  b y  t h e  
p r o t e s t e r ,  t h e r e  is no d e c i s i o n  on the  merits and, 
t h e r e f o r e ,  no b a s i s  o n  which p r o t e s t  c o s t s  may b e  
recovered. 

PROCUREMENT 
Bid Protests 

Hoot allegatioa 
GAo review 

P r o t e s t  c h a l l e n g i n g  c o n t r a c t i n g  agency 's  f a i l u r e  to 
d i s c l o s e  t o  o f f e r o r s  p a r t i c i p a t i n g  i n  a reprocurement 
t h e  p r i c e s  submit ted by a l l  the  o f f e r o r s  i n  connection 
with the  o r i g i n a l  procurement, and reques t ing  t h a t  award 
under the  reprocurement be s tayed pending a dec i s ion  by 
t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  (SBA) o n  t h e  
p r o t e s t e r ' s  appeal  of t h e  small  bus iness  s i z e  s tandard  
conta ined  i n  the  s o l i c i t a t i o n ,  i s  dismissed as academic 
because agency r e l eased  t h e  p r i c ing  information sought 
and t h e  SBA has ru l ed  on the  p r o t e s t e r ' s  s i z e  s t anda rd  
appeal.  - 

d 
t --i D-35 



PROCUREMENT B-230918, et al. 
Bid Protests April 20, 1988 
GAO procedures 88-1- CPD 392 
protest tkeliness 

10-day rule 

1- P r o t e s t  a l l e g i n g  d e f i c i e n c i e s  i n  the  terms of a t i m b e r  
s a l e  which  is f i l e d  a f t e r  t he  d a t e  of sale is untimely 
u n d e r  G e n e r a l  A c c o u n t i n g  O f f i c e ' s  B id  P r o t e s t  
Regulations.  

i--- 
I 

- 
? 

1 i I .  .. . 

P-IOT B-230036 April 21, 1988 
Bid Protests 88-1 CPD 393 
GAO procedures 
Interested parties 

P r o t e s t e r  t h a t  took except ion  t o  a material requirement 
of -a s o l i c i t a t i o n  i s  an  i n t e r e s t e d  pa r ty  t o  cha l l enge  
award t o  only a c c e p t a b l e  o f f e r o r  s i n c e  nego t i a t ions  
would have t o  be reopened o r  t h e  s o l i c i t a t i o n  cance led  
and t h e  r e q u i r e m e n t  r e s o l i c i t e d  i f  t h e  p r o t e s t  were 
sus ta ined .  

PRocUBELllsNT 
Bid Protests 

Purposes 
GAO procedures 

Competition enhancement 

Genera l  Account ing  O f f i c e  (GAO) w i l l  n o t  c o n s i d e r  
argument t h a t  agency's d e f i n i t i o n  of i ts  minimum needs 
was no t  s u f f i c i e n t l y  r e s t r i c t i v e  s i n c e  GAO r o l e  in 
r e s o l v i n g  b i d  p r o t e s t s  is t o  promote f u l l  and open 
competi t ion.  
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PRocrmELIENT B-230036 Con't 
Contractor Qualification April 21, 1988 
Responsibility f t Contracting officer findings 

1 

General 
awardee 

3 
2 

Affirmative determination 
G ~ o  review 

Accounting Off ice  w i l l  not  review p r o t e s t  t h a t  
cannot perform i n  accordance with s o l i c i t a t i o n ' s  

requirements,  wfiich is  i n  e f f e c t  a cha l lenge  t o  the..con- 
t r a c  t i n g  o f f i c e r ' s  a f  f i r m a t . i v e  d e t e r m i n a t i o n  o f  
r e s p o n s i b i l i t y ,  absent  a showing of fraud o r  bad f a i t h  
o r  t h a t  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  have not been 
appl ied  . 

1 

PROCUREMENT B-229568.2 April 22, 1988 
Bid Protests 88-1 CPD 394 
Allegation substantiation 
Lacking 

a 0  review 

Where the re  i s  no i n d i c a t i o n  t h a t  amounts a l loca t ed  f o r  
engineer ing l a b o r  and ove rhead  a re  i n s u f f i c i e n t  t o  
c o r r e c t  any d e f i c i e n c i e s  i n  awardee's proposal,  p r o t e s t  
t h a t  agency f a i l e d  t o  cons ide r  t h e  c o s t s  of c o r r e c t i n g  
such d e f i c i e n c i e s  i s  denied. 

PROCUREMENT 
Bid Protests 

Bepis ion 
Federal procurereat regulations/lavs 

Additional criteria 

Agency c o s t  realism a n a l y s i s  t h a t  appl ied  rates recom- 
mended by t h e  Defense  C o n t r a c t  Aud i t  Agency t o  a n  
agency-generated estimate of t he  l abor  hours needed t o  
complete c o n t r a c t  performance had a reasonable  basis. 

--I [ ;  ... . 

--I [ ;  ... . 
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PROCUBELIENT B-229568.2 Can't 
Bid Protests April 22, 1988 

GAO procedures 
Pro teat tire linesa 
Apparent solicitation improprieties 

P r o t e s t  aga ins t  u s e  of t he  same i n d i v i d u a l s  t o  conduct 
both c o s t  and t echn ica l  eva lua t ions  is untimely where 
s o l i c i t a t i o n  i n d i c a t e d  t h a t  t h e  agency  i n t e n d e d  t o  
appoint  one source eva lua t ion  committee t o  review all 
award f ac to r s .  In  any e v e n t , .  t h e  r e c o r d  f a i l s  t o  
i n d i c a t e  any evidence of b i a s  by t h e  eva lua t ion  team. 

PROCUREMENT 
Bid Protests 
Nowprejudicial allegation 

c;bo reviev 

Where record shows t h a t  n e i t h e r  awardee nor p r o t e s t e r  
made an unqual i f ied  promise t o  comply with zoom range 
s p e c i f i c a t i o n s  i n  c o n t r a c t  f o r  des ign ,  development and 
f a b r i c a t i o n  o f  c o l o r  t e l e v i s i o n  camera f o r  s p a c e  
s h u t t l e ,  p r o t e s t e r  c lear ly  was not  prejudiced by agency 
d e c i s i o n  t o  accept  awardee proposal  pending d e c i s i o n  
whether' t,o modify requirements .  
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PEOCUBEWBNT B-229568.2 Con't 
Coopetithe Negotiation April 22, 1988 
Discussion 
Adequacy 

Cr i t er i a 

A g e n c i e s  a r e  n o t  o b l i g a t e d  t o  a f f o r d  o f f e r o t s  all 
encompass ing  d i s c u s s i o n s ,  o n l y  t o  l e a d  o f f e r o r 8  
g e n e r a l l y  i n t o  t h e  a r e a s  of t h e i r  p r o p o s a l s  which 
r e q u i r e  ampl i f ica t ion .  

Where, e x c e p t  f o r  d e f i c i e n c i e s  r e f l e c t i n g  upon the  
p r o t e s t e r ' s  bas i c  understanding of problems involved i n  
c o n t r a c t u a l  e f f o r t ,  r e c o r d  d e m o n s t r a t e s  t h a t  major 
d e f i c i e n c i e s  were d iscussed  with p r o t e s t e r ,  p r o t e s t  t h a t  
agency f a i l e d  t o  hold meaningful d i scuss ions  is denied. 

PROCUREMENT 
Competitive Negotiation 

- Offers 
Evaluation errors 
Allegation substantiation 

Al lega t ion  t h a t  c o s t  eva lua t ion  d id  not cons ider  cos t  of 
p o s s i b l e  p a t e n t  i n f r ingemen t  is without  merit where 
p r o t e s t e r ' s  a l l e g a t i o n  i s  based on mere specu la t ion  and 
agency and awardee f l a t l y  deny pa ten t  infr ingement  i s s u e  
e x i s t s  . 
PBOCUREHENT B-229884 April 22, 1988 
Bid Protests 88-1 CPD 395 
GAO procedures 
Protest timeliness 
Apparent solicitation improprieties 

Contentions t h a t  agency coerced p r o t e s t e r  i n t o  changing 
t e c h n i c a l  approach during nego t i a t ions  and t h a t  agency 
improperly s o l i c i t e d  second round of  b e s t  and f i n a l  
o f f e r s  are untimely where p r o t e s t  was not f i l e d  p r i o r  t o  
next  c l o s i n g  d a t e  f o r  r e c e i p t  of proposals.  
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PROCDPELIENT B-229884 Con' t 
Bid Protests April 22, 1988 
Nowprejudicial allegation i-- c;Lu) reviev 

i 

1 
i 

P r o t e s t  t h a t  s o l i c i t a t i o n  should be  amended t o  remove 
bas i c  development requirements  and low rate  product ion 
o p t i o n s  b e c a u s e  f u n d i n g  may n o t  be  a v a i l a b l e  f o r  

t e r m  p r o d u c t i o n  i s  d e n i e d .  A l t h o u g h  p r o t e s t e r  
specu la t e s  t h a t  i t s  compet i tors ,  who were aware t h a t  
f u n d i n g  migh t  n o t  be a v a i l a b l e ,  may have submit tea  
u n r e a l i s t i c a l l y  low p r i c e s  knowing they would not  have 
t o  perform t h e  work, i t  has submitted no evidence t h a t  
i t s  competi tors  have s u p e r i o r  knowledge o f  p o s s i b l e  
f u n d i n g  r e s t r i c t i o n s  or tha t  i t  could submit a more 
competi t ive proposal  under a r ev i sed  s o l i c i t a t i o n .  

PBocuBglIENT 

i; 
i product ion op t ions  and follow-on c o n t r a c t s  f o r  l ong  

competitive Negotiation 
Offers 
Evaluation 
Cost data 
Certification 

P r o t e s t  t h a t  a g e n c y  s h o u l d  n o t  h a v e  r e q u e s t e d  
c e r t i f i c a t i o n  of c o s t  o r  p r i c i n g  d a t a  is denied where 
c o n t r a c t i n g  o f f  i c e r  d e t e r m i n e d ,  i n  accordance wi th  
r egu la t ions ,  t h a t  award s e l e c t i o n  was n o t  based  on  
a d e q u a t e  p r i c e  c o m p e t i t i o n  s i n c e  under s o l i c i t a t i o n  
p r i c e  was not  t he  primary b a s i s  f o r  award. 
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PEO(XTREHE~ B-229884 Con'& 
Competitive Negotiation April 22, 1988 
Offers 

Price disclosure 
Allegation substantiation 
Evidence sufficiency 

Where a r t i c l e s  i n  t r a d e  p u b l i c a t i o n s  s u b m i t t e d  by 
p r o t e s t e r  t o  show agency  d i s c l o s u r e  of p r o t e s t e r ' s  
p r i c e s  do not  i n c l u d e  p r i c e s  and do  n o t  a t t r i b u t e  
i n f o r m a t i o n  r e g a r d i n g  p r i c ing  t o  agency, and agency 
den ie s  d i s c l o s i n g  p r i c e s ,  p r o t e s t e r ' s  con ten t ion  i n  t h i s  
regard  is unsupported 

PROCUBIMBNT B-229837 April 25, 1988 
Sealed Bidding 88-1 CPD 396 
Invitations for bids 

Juatification 
Post-bid opening cancellation 

Evaluation criteria 

PROCUBBLIENT 
Sealed Bidding 
Invitations for bids 

Justification 
Post-bid opening cancellation 

Price reasonableness 

Cance l l a t ion ,  a f t e r  b id  opening, of s o l i c i t a t i o n  for 
c leanup of contaminated materials was no t  unreasonable  
where s o l i c i t a t i o n  was so g e n e r a l l y  worded as t o  prompt 
i n q u i r i e s  from b i d d e r s  as t o  t he  permiss ib le  method of 
d i s p o s a l ;  appa ren t ly  c o n f l i c t i n g ,  and i n  some cases ,  
erroneous '  advice  was given;  t h e r e  was a wide d i s p a r i t y  
i n  b i d  p r i c e s ;  and even t h e  p r o t e s t e r ' s  low b id  was 20 
percen t  h igher  than  t h e  government estimate, which has  
no t  been shown t o  be i n v a l i d  as t o  t h e  p r o t e s t e r ' s  
propoeed method of d i sposa l .  

D-4 1 



PEOCUERUENT. B-229969 April 25, 1988 
Competitive Negotiation 88-1 CPD 397 
Contract awards 
Administrative discretion 
Cost/technical tradeoffs 

Cost savings 

Where s o l i c i t a t i o n  provided f o r  t h e  t echn ica l  s c o r e  
rece ived  by a p r o p o s a l  t o  b e  d i v i d e d  by t h e  t o t a l  
proposed p r i c e  t o  o b t a i n  a p r i c e l q u a l i t y  poin t  ration-- 
p r i c e  p e r  t e c h n i c a l  p o i n t - - a g e n c y  d i d  n o t  a c t  
unreasonably i n  s e l e c t i n g  t h e  low-priced proposal over I 

t e c h n i c a l l y  s u p e r i o r  proposal  whose t o t a l  p r i c e  was more 
than  twice t h a t  proposed by the  awardee and whose p r i c e  
per  t e c h n i c a l  po in t  was a t  least 40 percent  h igher  than 
t h e  awardee's p r i ce .  

PEOCUBELIENT 
Socio-Economic Policies 

mestic sources 
Preferred products/serrrices 

Capliance 
1 

P r o t e s t  t h a t  agency f a i l e d  t o  o b t a i n  waiver requi red  1 

t 
under the  Arms Export Control Act, 22 U.S.C. 5 2791(c),  
t o  p e r m i t -  c o m p e t i t i o n  by o t h e r  than  domestic firms, I 

S a l v a d o r a n  f i r r n  where  r e c o r d  shows procurement was 
c overed by ap  pL i c  ab l e  wa iver 

provides  no b a s i s  upon which t o  o b j e c t  t o  award t o  E l  

I 
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PROCIJBE)IENT B-230616 April 25, 1988 
Bid Protests 88-1 CPD 398 
m o t  allegation 

Gdo review 

P r o t e s t ,  t h e  s o l e  a l l e g a t i o n  of which was t h a t  t he  
con t r ac t ing  agency was proceeding wi th  an award of  a 
c o n t r a c t  w i thou t  cons ider ing  p r o t e s t e r ' s  o f f e r  of an 
a l t e r n a t e  part t o  t h a t  s p e c i f i e d  because t h e  agency d i d  
no t  have "enough time" t o  do so i s  dismissed as academic 
s i n c e  agency advises  t h a t  i t  has,  i n  f a c t ,  evaluated 
p r o t e s t e r ' s  proposal  and determined it t o  be  t e c h n i c a l l y  
unacceptable 

f 

PROCUREMENT B-230750 April 25, 1988 
Bid Protests 88-1 CPD 399 
Nowprejudicial allegation 

Gdo review 

P r o t e s t  t h a t  low b idde r  used a commissioned agent and 
f a i l e d  t o  submit with i t s  b i d  a Standard Form (SF) 119 
desc r ib ing  t h a t  arrangement is dismissed because t h e r e  
has been no a l l e g a t i o n  t h a t  t h e  commissioned. agent is  
not  a bona f i d e  employee or agent of the  bidder  and the  
r e g u l a t i o n s  do not r e q u i r e  t h e  submission of SF 119 with  
a bid. 

PKOCUPIME~ B-230799.2 April 25, 1988 
Socio-Bconomic Policies 88-1 CPD 400 

h a l l  business 8(a) subcontracting 
Administrative policiea 
Compliance 
GAo review 

The General Accounting Off ice  w i l l  no t  review the Small 
B u s i n e s s  A d m i n i s t r a t i o n ' s  compl i ance  w i t h  its own 
i n t e r n a l  gu ide l ines  f o r  t he  Small Business Act's s e c t i o n  
8 ( a )  program absent  a showing of poss ib l e  fraud or bad 
f a i t h  on t he  p a r t  of government o f f i c i a l s .  
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PEocupEHeNT 
Bid Protests 

GAO procedures 
GAO decisions 
Reconsideration 

Request f o r  r econs ide ra t ion  is denied where p r o t e s t e r  
e s s e n t i a l l y  re i terates  arguments i n i t i a l l y  r a i s e d  and 
d i s a g r e e s  wi th  o r i g i n a l  dec i s ion  and t h e r e f o r e  f a i l s  t o  
show any e r r o r  of  fact o r  l a w  t h a t  would w a r r a n t  
r e v e r s a l  o r  modi f ica t ion .  

PROCUREMENT ~-228453.3 April 26, 1988 
Contractor Qualification 88-1 CPD 402 
Responsibility 
Contracting officer findings 
Negative determination 
GAo review 

PROCUREMENT 
Sealed Bidding 
Contracting officer duties 
Responsibility criteria. 
Pre-award surveys 

P r o t e s t  aga ins t  nega t ive  r e s p o n s i b i l i t y  de te rmina t ion  is  
denied where the  de te rmina t ion  reasonably was based on a 
c u r r e n t  n e g a t i v e  preaward  s u r v e y  r e p o r t  t h a t  found 
p r o t e s t e r  had a n  u n s a t i s f a c t o r y  r e c o r d  o f  p r i o r  
performance. 

1 L - - --1 
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PROCUREME#T B-228915.3 April 26, 1988 
Bid Protests 88-1 CPD 403 
GAO procedures 
Protest timeliness 
Apparent solicitation improprieties 

4 
-1 P r o t e s t  a l l e g a t i o n s  c o n c e r n i n g  i m p r o p r i e t i e s  i n  

i 
I 

s o l i c i t a t i o n  amendment f i r s t  r a i s e d  i n  p r o t e s t e r ' s  
comments t o  agency r e p o r t  are untimely as Bid P r o t e s t  
R e g u l a t i o n s  r e q u i r e  such a l l e g a t i o n s  t o  be f i l e d  not  
l a t e r  t h a n  t h e  n e x t  c l o s i n g  d a t e  f o r  r e c e i p t  o f  
proposals .  

2 

PEOC[IBEIIENT 
Bid Protests 
GAO procedures 
Protest timeliness 
10-day rule 

Under General Accounting Off ice  Bid P r o t e s t  Regulat ions 
p r o t e s t s  based upon o t h e r  t han  a l l e g e d  s o l i c i t a t i o n  
i m p r o p r i e t i e s  must be f i l e d  not  later than  10 days a f t e r  
p r o t e s t  b a s i s  i s  known o r  s h o u l d  have  b e e n  known. 
P r o t e s t e r ' s  a l l e g a t i o n  t h a t  it was e n t i t l e d  t o  more t i m e  
t o  perform o p e r a t i o n a l  demonstrat ion f i r s t  r a i s e d  i n  
p r o t e s t e r ' s  comments on agency r e p o r t  is  untimely when 
grounds f o r  t h e  a l l e g a t i o n s  were evident  almost 2 months 
be fo re  p r o t e s t  a l l e g a t i o n  was ra i sed .  

. 
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PE-NT B-228915 -3 Con' t 
Competitive Negotiation April 26, 1988 
Offers 
Evaluation 
Technical acceptability 

Tests 

P r o t e s t  t h a t  n o n e  of t h e  d e s i g n a t e d  a g e n c y  
r e p r e s e n t a t i v e s  observed ope ra t iona l  demonstrat ion ( O D )  
a s  r e q u i r e d  and t h e r e f o r e  r e s u l t s  o f  OD were n o t  
proper ly  c e r t i f i e d  i s  denied where p r o t e s t e r  does not 
e s t a b l i s h  t h a t  a t tendance of such personnel was required 
by OD i n s t r u c t i o n s  and con t r ac t ing  o f f i c e r  d id  c e r t i f y  
t h e  r e s u l t s  as authorized.  Fur ther  record does not  
s u p p o r t  p r o t e s t e r ' s  c o n t e n t i o n  t h a t  p r e s e n c e  o f  
s p e c i f i c  agency r e p r e s e n t a t i v e  would have i n  any way 
a l t e r e d  t h e  r e s u l t s  of the  test. 

While agency d id  not fol low ope ra t iona l  demonstrat ion 
(OD) i n s t r u c t i o n s  r equ i r ing  protester  t o  c e r t i f y  f i n a l  
OD r e s u l t s  a t  its conclusion,  p r o t e s t  t h a t  r e s u l t s  a r e  
t h e r e f o r e  i n v a l i d  is neve r the l e s s  denied where record 
suppor ts  agency's de te rmina t ion  t h a t  p t o t e s t e r  f a i l e d  -to 
s u c c e s s f u l l y  demonstrate c e r t a i n  requirements.  

While p r o t e s t e r  has e s t a b l i s h e d  t h a t  minor procedural  
flaws e x i s t e d  i n  f i n a l  ope ra t iona l  demonstrat ion (OD),  
t h e  record is c l e a r  t h a t  agency properly determined t h a t  
p r o t e s t e r  f a i l e d  each of the  d isputed  OD requirements.  
Therefore  r e j e c t i o n  of p r o t e s t e r ' s  proposal was proper 
under the  OD i n s t r u c t i o n s  which requi red  o f f e r o r s  t o  
pass  a l l  requirements t o  be acceptable .  
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Offers 
Evaluation errors 

Non-prejudicial  allegation 

While p r o t e s t e r  has e s t a b l i s h e d  t h a t  minor procedura l  
f laws ex i s t ed  i n  f i n a l  ope ra t iona l  demonstrat ion ( O D ) ,  
the  record is c l e a r  t h a t  agency p r o p e r l y  d e t e r m i n e d  
t h a t  p r o t e s t e r  f a i l e d  e a c h  o f  t h e  d i s p u t e d  OD 
r e q u i r e m e n t s .  T h e r e f o r e  r e j e c t i o n  o f  p r o t e s t e r ' s  
p r o p o s a l  was p r o p e r  under the  OD i n s t r u c t i o n s  which 
r e q u i r e d  o f f e r o r s  t o  pass  a l l  r e q u i r e m e n t s  t o  b e  
acceptab le .  

I 4 

1 

PROCUREHENT B-229749.3 A p r i l  26, 1988 
Bid Protests 88-1 CPD 404 

Conferences 
J u s t i f i c a t i o n  

Request f o r  conference i n  connect ion wi th  reques t  f o r  
r e c o n s i d e r a t i o n  i s  d e n i e d  s i n c e  t h e  mat te r  c a n  b e  
exped i t ious ly  reso lved  without  a conference. 

PROCUREMENT 
Bid Protests 

GAO procedures  
.Protest timeliness 

Significant issue exemptions 
Applicability 

An untimely p r o t e s t  w i l l  not  be considered under the  
s i g n i f i c a n t  i s s u e  e x c e p t i o n  t o  t h e  b i d  p r o t e s t  
t i m e l i n e s s  r u l e s  where t h e  i s s u e  r a i s e d  is  no t  of 
widespread i n t e r e s t  t o  t he  procurement community. 
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PRocuBELlEloT B-229749.3 Con' t 
Bid Protests April 26, 1988 
GAO procedures 
Protest timeliness 
10-day rule 
Reconsideration motions 

Request f o r  r econs ide ra t ion  of p r i o r  d e c i s i o n  d ismiss ing  
p r o t e s t  as u n t i m e l y  i s  d e n i e d  where p r o t e s t e r  h a s  
p r e s e n t e d  no bas i s  f o r  r e v e r s i n g  c o n c l u s i o n  t h a t  
p r o t e s t e r  f a i l e d  t o  d i l i g e n t l y  'pursue  informat ion  t h a t  
would form t h e  b a s i s  of i t s  p r o t e s t .  

PROCUBEWENT B'229767.2 A&l 26, 1988 
Bid Protests 88-1 CPD 40s 
GAO' procedures 
Protest timeliness 
Apparent solicitation improprieties 

Post-award p r o t e s t  cha l l eng ing  p r o p r i e t y  of o r  need f o r  
p a r t i c u l a r  t e c h n i c a l  requirements  is untimely under Bid 
P r o t e s t  Regulat ions,  which r e q u i r e  t h a t  p r o t e s t s  o f  
a l l e g e d  i m p r o p r i e t i e s  a p p a r e n t  on t h e  f a c e  o f  a 
s o l i c i t a t i o n  be-  p ro te s t ed  be fo re  the  c l o s i n g  d a t e  f o r  
r e c e i p t  of i n i t i a l  proposals .  

PROCUREMENT 
Competitive Negotiation 
Discussion 

Adequacy 
Criteria 

An agency s a t i s f i e s  requirement t o  conduct meaningful 
d i s c u s s i o n s  where i t  a d v i s e s  o f f e r o r  o f  p r o p o s a l  
d e f i c i e n c i e s  and a f f o r d s  o f f e r o r  a n  oppor tun i ty  t o  
address  t h e s e  d e f e c t s  through t h e  submission of  b e s t  and 
f i n a l  o f f e r .  
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PpocuBEMgNT B-229767.2 Con' t 
Campetitive Negotiation April 26, 1988 
Offers 

Etraluat ion 
Downgrading 
Propriety 

i 
i 
f 

Agency's  downgrading  of  p r o p o s a l  unde r  e v a l u a t i o n  
c r i t e r i a  measuring conformance with s p e c i f i c a t i o n s  i s  
n o t  u n r e a s o n a b l e  where  t h e  m a g n i t u d e  of  t h e  po in t  
r educ t ion  was c o n s i s t e n t  with the  d e f e c t s  found i n  t h e  
o f f e r o r ' s  proposal.  

.4 

PROCUREMENT E-229839.2 April 26, 1988 
Bid Protests 88-1 CPD 406 

GAO procedures 
GAO decisions 
Reconsideration 

A c o n t r a c t o r  a d v e r s e l y  a f f e c t e d  by a p r i o r  General 
Accounting Off ice  d e c i s i o n  is not  e l i g i b l e  t o  r eques t  
r e c o n s i d e r a t i o n  of t h a t  d e c i s i o n  where t h e  f i rm was 
n o t i f i e d  of t h e  o r i g i n a l  p r o t e s t  b u t  chose  n o t  t o  
e x e r c i s e  i t s  r i g h t  t o  comment on t he  i s s u e s  r a i s e d  i n  
t h e  p ro te s t .  

PROCUREMENT B-229094 Apr. 26, 1980 
Bid Protests 88-1 CPD 407 

GAO procedures 
Protest timeliness 
Apparent solicitation +proprieties 

Allega t ion  t h a t  solicits-tion allowed i n s u f f i c i e n t  t i m e  
f o r  bid p repa ra t ion ,  which concerns an a l l eged  d e f e c t  
apparent  on t h e  f ace  of t h e  s o l i c i t a t i o n ,  i s  untimely 
and w i l l  n o t  be c o n s i d e r e d  where  r a i s e d  a f t e r  bid 
opening. 

- -7 f 
i i 1 
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PROCUREMENT B-229894 Con' t 
Sealed Bidding April 26, 1988 

Bids 
Clerical errors 

Error correction 
Propriety 

Agency's a c t i o n  i n  allowing bidder  t o  c o r r e c t  s o l i c i t a -  
t i o n  number on the  o u t s i d e  o f  i t s  b i d  e n v e l o p e  i s  
unobjec t ionable  where the  bid envelope i t s e l f  remained 
sea led  u n t i l  b id  opening. 

J 

PROCUREHENT 
Sealed Bidding 

Competitive advantage 
Non-prejudicial allegation 

Fact t h a t  one b idde r  has p o t e n t i a l l y  b e n e f i c i a l  i n foma-  
t i o n  as t o  c o r r e c t  wage ra te  i n  advance of r e s o l i c i t a -  
t i o n  i s  unobject ionable  where t h e  information was no t  
o b t a i n e d  as  a r e s u l t  of any improper a c t i o n  by the  
agency 

PEOCUEEHENT 
Sealed Bidding 

Contract awards- 
Goveraent delay8 

Propriety 

F a i l u r e  by agency to  make award w i t h i n  9 ca l enda r  days 
of b id  opening does not  c o n s t i t u t e  unreasonable de lay  i n  
making award; n o t i c e  of erroneous wage de termina t ion  i n  
t h e  s o l i c i t a t i o n  j u s t i f i e s  de lay  i n  making award u n t i l  
proper  course of a c t i o n  is decided. 

i 1 
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PEocuBgwENT B-229894 Con' t 
Sealed Bidding April 26, 1988 
Imitations for bids 

Justification 
Sufficiency 

Post-bid opening cancellation 

Cance l l a t ion  of i n v i t a t i o n  f o r  b ids  a f t e r  bid opening is 
j u s t i f i e d  where Department of  Labor informed t h e  agency 
t h a t  t he  wage de termina t ion  used w a s  erroneous,  and use 
of proper ,  lower wage de termina t ion  w i l l  r e s u l t  i n  c o s t  
sav ings  t o  the  government; i t  is not  t h e  function of 
General Accounting Off ice  t o  determine the  c o r r e c t n e s s  
of a wage determinat ion.  

.' 1 
i 1 

3 

PROCIIBELIEH'T B-229915 April 26, 1988 
Bid Protests 88-1 CPD 408 
GAO procedures 
Protest timeliness 

10-day rule 

O b j e c t i o n s  t o  matters occurr ing  during t h e  course of 
agency s i t e  v i s i t  are  untimely r a i s e d ,  and w i l l  not be 
considered on the  merits, when p ro te s t ed  more than 10 
working days a f t e r  t h e  s i t e  v i s i t .  . 
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PROCUREMENT B-229915 Con' t 
Caapetitive Negotiation April 26, 1988 
Contract awards 
Administrative discretion 

PROCUREMENT : 
i mpetitive Negotiation 

[-; 
Off ers 
Evaluation 

- -  A 
Administrative discretion 

1 P r o t e s t  o f  awardee's a l l eged  f a i l u r e  t o  conform e x a c t l y  
w i t h  minimum " q u a l i t y "  s t anda rds  is denied,  because 
inhe ren t  i n  the  d e s i g n a t i o n  of  a f e a t u r e  as a "qual i ty"  
s t anda rd  i s  t h e  expec ta t ion  t h a t  t he  f e a t u r e  . w i l l  be 
a p p r a i s e d  s u b j e c t i v e l y  i n  t e rms  o f  d e g r e e  o f  
d e s i r a b i l i t y ,  e x c e l l e n c e ,  o r  s u i t a b i l i t y , '  and t h e  
agency's a p p r a i s a l  appears  reasonable .  

PROCUREMENT 
Competitive Negotiation 
Offers 
fhmmercial producte/senricer 
Administrative detezmination 

Agency r easonab ly  c o n c l u d e d  t h a t  awardee  o f f e r e d  a 
c o m m e r c i a l  p r o d u c t  ( i . e .*  a p r o d u c t  p u r c h a s e d -  by' 
e n t i t i e s  o t h e r  t h a n  t h e  f e d e r a l  government )  where  
evidence ind ica t ed  t h a t  t h e  awardee marketed t h e  o f f e r e d  
product t o  s t a t e  and l o c a l  governments. 

- ~. 
I 
! 
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PROCUREMET B-229915 Can't ! Competitive Negotiation April 26, 1988 
Off era -4 
Evaluation 
Cost estimates 

I 
S o l i c i t a t i o n  fo r  work s t a t i o n s  permitted a f i rm t o  o f f e r  
a c o n f i g u r a t i o n  t h a t  i n c l u d e d  c e r t a i n  u n f i n i s h e d  
c o m p o n e n t s .  Agency p r o p e r l y  e v a l u a t e d  p r i c e  of  
p r o t e s t e r ' s  work s t a t i o n  ' c o n f i g u r a t i o n  based  on a l l  
f i n i shed  components, however, because t h a t  is how t h e  
p r o t e s t e r  configured the  work s t a t i o n s  i n  its o f f e r .  

* PEOCURBIIKNT B-230026; 1-230026.3 
Bid Protests April 26, 1988 
GAO procedure8 88-1 CPD 409 
Interested parties 
Direct interest standards 

P r o t e s t e r  i s  -not a n  " i n t e r e s t e d  par ty"  under G e n e r a l  
Accoun t ing  Off ice  Bid P r o t e s t  Regulations t o  p r o t e s t  
d e c i s i o n  t o  r eques t  another  round of b e s t  and f i n a l  
o f f e r s  a f t e r  c o n t r a c t  award b e c a u s e ,  assuming t h e  
p r o t e s t  was sus t a ined ,  t he  f i rm would not  be i n  l i n e  f o r  
award. 

PROCUREMENT 
Competitive Negotiation 
Bestlfinal offers 
altiple offers 
Justification 

There i s  nothing wrong wi th  reques t ing  more than  one 
round of b e s t  and f i n a l  o f f e r s  (BAFO) where a v a l i d  
reason  e x i s t s  t o  do SO. Changes i n  con t r ac t  performance 
p e r i o d  and o t h e r  c o n t r a c t  terms p r o v i d e  a d e q u a t e  
j u s t i f i c a t i o n  f o r  f u r t h e r  round of BAFO. 

i 
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P-NT B-230026; B-230026.3 Con' 
Competitive Negotiation April 26, 1988 
Contract awards 
Administrative discretion 
Cost/technical tradeoffs 
Cost savings 

* 
A 1  though s o l i c i t a t i o n  provided t h a t  t echn ica l  f a c t o r s  
would be weighted more than  p r i c e ,  agency may award t o  
lower t echn ica l ,  lower c o s t  o f f e r o r  ins tead  of h igher  
c o s t ,  h igher  t e c h n i c a l l y  s c o r e d  o f f e r o r ,  where t h e  

no s i g n i f i c a n t  t e c h n i c a l  d i f f e r e n c e  between p r o p o s a l s  
a n d  t h a t  a w a r d  t o  l o w e r  c o s t  o f f e r o r  i s  most 
advantageous t o  government 

PROC(JBEIIENT B-230095.2 April 26, 1988 

d con t rac t ing  o f f i c e r  reasonably de te rmines  t h a t  t h e r e  is 

3- 
Bid Protests 88-1 CPD 
m o t  allegation 

GAO review 

Request f o r  r econs ide ra t ion  of advance dec i s ion  on the 
propr i e ty  'of paying r eques to r ' s  c la im is dismissed as 
academic where t h e  agency, i n  accordance with the  p r i o r  
dec i s ion ,  dec ides  t o  pay the  claim. 

PRocllBgllENT B-230958 Apr. 26, 1988 
. Sealed Bidding 88-1 CPD 410 

Bids 
Bespas ivene s s 
Brand nme/equal specifications 
Salient CharaCteri8tiE8 

Under a brand name o r  equa l  i n v i t a t i o n  for b i d s ,  a b id  
t h a t  p roposed  a l l e g e d l y  equal  equipment but  did not  
d e s c r i b e  modi f ica t ions  necessary t o  provide the  l i s t e d  
s a l i e n t  c h a r a c t e r i s t i c s  lacked a b a s i s  upon which agency 
could determine t h e  e q u a l i t y  of the  o f f e r e d  product,  and 
t h e r e f o r e  was nonresponsive. 

I 
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1 PROCUREMENT 
Bid Protests 

B-230961.2 April 26, 1988 
88-1 CPD 411 

GAO procedures 
Protest tirelineas 

10-day rule 

P r o t e s t  f i l e d  more than 10 days a f t e r  p r o t e s t e r ' s  o f f i c e  
received d e n i a l  of agency-ievel p r o t e s t  is  untimely even 
though the  p r o t e s t e r ' s  v i c e  pres ident  was not  aware of 
the  i n i t i a l  adverse agency a c t i o n  u n t i l  2 weeks a f t e r  i t  
w a s  received. 

- _ -  

P 

PROCUREMENT B-229918; B-229918.2 
Bid Protests April 27, 1988 

GAO procedures 88-1 CPD 412 
Interested parties 
Direct interest standards 

P r o t e s t e r  who would not be i n  l i n e  f o r  award even i f  
p r o t e s t  were sus ta ined  does not  have a d i r e c t  economic 
i n t e r e s t  i n  t he  p ro te s t ed  agency a c t i o n  and i s  not a n  
i n t e r e s t e d  pa r ty  under our Bid P r o t e s t  Regulations,  4 
C.F.R. § 21.0(a) (1987). 

PROCUREMENT 
Cape t it ive *got iat ion 
Offers 

Cost realism 
Evaluation 
Administration discretion 

Agency reasonably determined t h a t  awardee's p r i c e ,  which 
was lower t h a n  government ' s  estimate, was real is t ic  
where awardee, a mun ic ipa l i t y ,  ope ra t e s  without  p r o f i t  
margin and may b e n e f i t  from economies of s c a l e  due t o  
i t s  e x i s t i n g  opera t ions .  
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B-229918; B-229918.2 Con't 

4 Contract Managerent April 27, 1988 r Contract administration 
i Contract term 

-i GBO review 

I Upliance 

. - -4 P r o t e s t  t h a t  awardee w i l l  not comply wi th  Buy American 
Act i s  ma t t e r  of c o n t r a c t  admin i s t r a t ion  and is  not f o r  
c o n s i d e r a t i o n  under  G e n e r a l  Accounting Of f i ce ' s  bid 

i 
! 

P p r o t e s t  funct ion.  

P-NT 
Contractor Qualification 
Besponsibility 

Contracting officer findings 
Affirmative determination 

CZdO review 

P r o t e s t  q u e s t i o n i n g  a w a r d e e ' s  a b i l i t y  t o  a c h i e v e  
requi red  l e v e l s  of c o n t r a c t  performance is chal lenge t o  
c o n t r a c t i n g  o f f i c e r ' s  a f f i r m a t i v e  d e t e r m i n a t i o n  of 
r e s p o n s i b i l i t y  and w i l l  not  be considered where t h e r e  i s  
n o  showing of  f r a u d  o r  bad f a i t h  by procurement  
o f f i c i a l s ,  and no f a i l u r e  t o  apply  d e f i n i t i v e  respon-  
s i b  il i t y  c r i t e r i a .  
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PROCUREMENT . B-230056 April 28, 1988 
Sealed Bidding 88-1 CPD 413 

Bids 
Acceptance t h e  periods 

Agency notif icat ion 
Extension L 

! i 

4 
It is  t h e  r e s p o n s i b i l i t y  of ' t h e  f i rm t h a t  d e s i r e s  t o  
extend i t s  bid acceptance per iod t o  communicate t h i s ,  
e i t h e r  by ensuring t h a t  t h e  agency r ece ives  an express  

a extens ion  o r  by conduct from which the  agency can  i n f e r  
an i n t e n t  t o  extend based on some o the r  a f f i r m a t i v e  s t e p  
taken by the  bidder  t h a t  provides  c l e a r  evidence of an  
i n t e n t  t o  extend; because the  p r o t e s t e r  d id  not  do so 
here,  t h e  p r o t e s t  i s  denied. 

I 

PROCUBEWENT B-230150.4 April 28, 1988 
Sealed Bidding 88-1 CPD 414 

Contract awards 
Governreat delays 

Propr ietg 

An agency  h a s  a n  o b l i g a t i o n  t o  f u l l y  cons ider  the' 
a l l e g a t i o n s  of an agency-level p r o t e s t  and t h e  impending 
e x p i r a t i o n  f i s c a l  y e a r  funds does not  r e q u i r e  the agency 
t o  circumvent i t s  normal admin i s t r a t ive  procedures f o r  
r e so lv ing  the  p ro te s t .  

PROCUBEWENT B-230947- April 28, 1988 
Bid Protests 88-1 CPD 415 

GAO procedures 
Interested parties 

P r o t e s t e r  i s  not  an i n t e r e s t e d  p a r t y  t o  p r o t e s t  award to 
an approved. s o u r c e ,  s i n c e  even  i f  t h e  p r o t e s t  was 
sus t a ined ,  t h e  p r o t e s t e r  would no t  be e l i g i b l e  f o r  award 
because i t  is not  a n  approved source for t he  needed 
product. 
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PROCUBBLIENT Bo230947 Con' t 
Bid Protests April 28, 1988 
GAO procedures 
Interested parties 
Direct interest standards 

! 

A p r o t e s t e r  is not an i n t e r e s t e d  par ty  under t h e  General 
Accounting O f f i c e ' s  Bid P r o t e s t  Regulat ions where i t  is 
t h e  f o u r t h  low o f f e r o r  and would not be i n  l i n e  f o r  
award qhould i t a  p r o t e s t  aga ins t  t he  award be  sus ta ined .  

PEOCUBBWENT B-231030 April 28, 1988 

I-; 
,; 

- .  i _ -  . 

7 

Competitive Negotiation 88-1 CPD 416 
Offers 
Price omission 
Liae item 

Proposal  t h a t  did no t  inc lude  a p r i c e  f o r  a l i n e  i t e m  
d i d  no t  meet. material requirement of t he  RFP and was 
p r o p e r l y  r e j e c t e d  where RFP informed o f f e r o r s  t h a t  a 
s i n g l e  award f o r  a l l  items might b e  made. 

PEOCUBEWEHT B-227022.6 April 29, 1988 
Bid Protests 88-1 CPD 417 
GAO procedures 
Agency notification 

Dismissal of p r o t e s t  fo r  f a i l u r e  t o  f i l e  a copy wi th  the  
c o n t r a c t i n g  agency wi th in  1 working day a f t e r  f i l i n g  of 
p r o t e s t  wi th  the  General Accounting Office i s  aff i rmed 
on ' second r econs ide ra t ion ,  s i n c e  r e g u l a t i o n s  c l e a r l y  
s t a t e  t h a t  t h e  agency must r ece ive  a copy of t h e  p r o t e s t  
wi th in  1 day, no t  t h a t  a p r o t e s t e r  must merely t r ansmi t  
t h e  COPY. 
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PPOCURKMEHT B-227022.6 Con't 
Bid Protests April 29, 1988 

GAO procedures 
Protest timeliness 
Significant issue exemptions 
Applicability 

S i g n i f i c a n t  i s sue  except ion  t o  the  f i l i n g  dead l ines  of 
General Accounting Off ice  Bid Probest  Regulations does 
n o t  a p p l y  t o  t h e  r equ i r emen t  t o  t i m e l y  f u r n i s h  t h e  
con t r ac t ing  agency a copy of t h e  p ro te s t .  

PBOCUBELIEHT B-228501.2 April 29, 1988 
Bid Protests 88-1 CPD 418 
GAO procedures 
Preparation costs 

PROCUREMENT 
Competitive Negotiation 

Offers 
Preparation costs 

P r o t e s t e r  i s  e n t i t l e d  t o  recover  the  c o s t s  of proposal  
p repa ra t ion  and of f i l i n g  and pu r su ing  i t s  p r o t e s t ,  
i n c l u d i n g  a t t o r n e y s '  fees',  where, a l though given an  
oppor tuni ty  t o  compete f o r  a subsequent c o n t r a c t ,  i t  has  
unreasonably been excluded from a s i g n i f i c a n t  po r t ion -  of 
p r i o r  con t r ac t .  

PROCUBEWENT B-229622.2 April 29, 1988 - Bid Protests 88-1 CPD 
GAO procedures 
GAO decisions 
Reconsideration 

Request f o r  r econs ide ra t ion  is  denied where it raises no 
f a c t u a l  o r  legal grounds o t h e r  than those c o n s i d e r e d  
i n i t i a l l y  and i n d i c a t e s  only disagreement  wi th  i n i t i a l  
d e c i s i o n  denying p r o t e s t .  

i 
t -& 
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. PEOCUBKHEm B-230194, et al. 
Competitive Negotiation April 29, 1988 
Offers 88-1 CPD 419 
maluat ion 
Administration discretion 

, 
P r o c u r i n g  o f f i c i a l s  e n j o y  a r e a s o n a b l e  d e g r e e  o f  
d i s c r e t i o n  i n  e v a l u a t i n g  proposa ls ,  and the  General 
Accounting Off ice  w i l l  not d i s t u r b  an eva lua t ion  where 
t h e  r e c o r d  s u p p o r t s  the  conclus ions  reached and t h e  
eva lua t ion  is c o n s i s t e n t  with the c r i t e r i a  set f o r t h  i n  
t h e  s o l i c i t a t i o n .  

I f 

PROCUREHENT B-231087 April 29, 1988 
Bid Protests 

GAO procedures 
88-1 CPD - 

Protest timeliness 
IO-day rule 

Adverse agency actions 

General Accounting Off ice  w i l l  no t  consider  merits o f  
p r o t e s t  f i l e d  a f t e r  adverse a c t i o n  on a p r o t e s t  t o  t h e  
con t r ac t ing  agency where the  agency-level p r o t e s t  w a s  
untimely 

PEOCUREHEm B-231127 April 29, 1988 
Competitiwe Negotiation 88-1 CPD - 

Best/ final offers 
Late submission 
Reject ion 
Propriety 

P r o t e s t  t h a t  a l a t e ,  hand-carried 6 e s t  and f i n a l  o f f e r  
was improperly rejected i s  dismissed where the p r o t e s t e r  
c a n n o t  a t t r i b u t e  t h e  l a t e n e s s  t o  any  f a u l t  of t he  
government or otherwise  e s t a b l i s h  such r e j e c t i o n  t o  be  
unreasonable 
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HISCELLdbneOUS TOPICS 

HISCELLANEOUS TOPICS B-230656 April 41, 1988 
National %curitp/International Affairs 
- -Foreign aid programs 

Funding restrictions 
Exports 

Sect ion  569 of t h e  Foreign Operations,  Export Assis tance 
and Related Programs Appropriations A c t ,  1988, Pub. L, 
No. 100-202, 5 101(e) ,  101 S t a t .  1329-131, r e s t r i c t s  
"United S ta t e s  a s s i s t a n c e  , , , f o r  Haiti ,"  Assis tance 
i s  not  def ined,  bu t  t he  s e c t i o n  provides  t h a t  the  term 
does not include seven i temized programs. The exemption 
l i s t  does not  inc lude  e i t h e r  the  Peace Corps o r  t h e  
Overseas Pr iva t e  Investment Corporation ( O P I C )  . The 
s t a t u t e  provides no b a s i s  t o  decide t h a t  t he  Peace Corps 
or OPIC do not  f a l l  w i th in  i t s  broad p roh ib i t i on ,  s i n c e  
these  programs c o n s t i t u t e  "United S t a t e s  ass i s tance .  I* 
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National arergeacies 

Private property 
Use 

Sec t ion  1242(a) of T i t l e  46 provides  the  Secre ta ry  o f  
T ranspor t a t ion  with t h e  a u t h o r i t y ,  under  s p e c i f i e d  
cond i t ions  t o  r e q u i s i t i o n  vesse l8  "owned by c i t i z e n s  of 
t he  Un i t ed  S ta t e s . "  T h i s  term i s  d e f i n e d  i n  t h e  
Merchant Marine Act of 1936, as amended, 46 U.S.C.  5 
1 2 4 4 ( c ) ,  t o  i n c l u d e  8 c o r p o r a t i o n  o n l y  i f  t h e  
c o r p o r a t i o n  meets the  requirements of Sec t ion  802 of 
T i t l e  46. Among o t h e r  t h ings ,  Sec t ion  802 s t a t e s  t h a t  
t o  q u a l i f y  as a c i t i z e n ,  a c o r p o r a t i o n  "must be 
organized under the  laws of the  United S t a t e s  o r  of a 
S t a t e ,  Te r r i t o ry ,  D i s t r i c t ,  o r  possess ion  thereof...." 
A c c o r d i n g l y ,  a v e s s e l  i s  w i t h i n  t h e  scope  o f  t h e  
r e q u i s i t i o n i n g  a u t h o r i t y  o n l y  i f  i t  owned by a 
corpora t ion  meeting a l l  t h e  requirements  of Sect ion 802 
of T i t l e  46. 

._c_? 
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