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The General

Accounting Office Act
of 1980: The End of a
Long Legislative Road

As President Carter signs the General Accounting Office Act of 1980 he Is watched

by Comptrolier General Staats, Senator John Glenn, Representative Jack Brooks apd
congressional and OMB aides. (White House photo).

On April 3, 1980, the President
signed H.R. 24 into law as the
“General Accounting Office Act of
1980."" This legislation—often re-
ferred to in GAQO as the “omnibus
bill"—(1) authorizes audits by GAO
of "unvouchered” expenditures; (2)
enables GAO to enforce its access
to records rights in the courts; (3)
imposes requirements on GAO's
draft report comment process;
{4) provides for enhanced congres-
sional participation in the appoint-
ment of the Comptroiler and Deputy
Comptroller General; and (5) re-
quires certain executive agency
inspectors general to comply with
GAO auditing standards.

At the time he signed the bill into
law, President Carter noted that:

L

this legisiation is the
product of extensive discus-
sions between the Executive
branch and the Congress.?

During Senate consideration of the
legislation, its floor manager, Sen-
ator Glenn, stated:

*** this bill is a milestone in
executive-legislative branch re-
lations and resulted from a
prodigious amount of staff
work that included protracted
negotiations with the adminis-
tration and the GAO, both of
whom support its pas-
Sage. okl

These statements are certainly
true of H.R. 24, but they apply with
equal force to a long line of prior
bills which are the roots of H.R. 24.
In fact, the origins of the General
Accounting Office Act of 1980 can
be traced back for at least a decade
to bills introduced in 1970 and most
years thereafter. This article des-
cribes the extensive legislative
efforts that culminated with enact-
ment of H.R. 24,
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The First Bill ~
S5.4432, 91st Congress

On October 2, 1970, the Senate
Committee on Government Opera-
tions reported as an original biil 8.
4432, 91st Cong., the proposed
“Budget and Accounting Improve-
ment Act of 1970.” If any one
measure can lay claim to being the
original “omnibus bill" it Is S. 4432.

This bill resulted from hearings
held by the Senate Government
Operations Committee in the fall of
1969 which constituted the first
comprehensive review of GAO by
that committee since Mr, Staats
had become Comptroller General.
The committee report summarized
the basic purposes and provisions
of S. 4432 as follows:

The purpose of this bill is to
strengthen and broaden the
operations under the Comptrol-
ler General’s Office in order to
provide more effective service
to Congress. To achieve this,
the bill {1} assigns new respon-
sibilities to the Comptroller
General in analyzing and audit-
ing Federal expenditures and
reduces certain outmoded stat-
utory auditing requirements
relative to Government corpor-
ations and certain other spec-
ial Federal operations;
{2} changes the name of the
General Accounting Office to
the Office of the Comptroller
General of the United States;
[3] grants the Office authority
to employ experts and consul-
tants and subpoena records
which it is presently authorized
to review; [4] provides authority
for the Comptroller General to
institute suit and to appear in
court, with his own counsel in
certain instances; and [5] en-
larges the role of the Office in
examining the operation of on-
going programs and estab-
lishes a new program of analy-
zing legislative authorization
and appropriation proposals.
This is designed to make its
activities more relevant and
meaningful to the Congress in
the 1970’s.*

Whiie S. 4432 was not enacted, a
number of its provisions became
law during the early 1970's. For
example, specific program evalua-
tion authorities along the lines of
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those proposed in S. 4432 were
contained in the Legislative Reor-
ganization Act of 1970 as amended
by the Congressional Budget Act of
1974.° Likewise, the “General Ac-
counting Oftice Act of 1974" revised
a number of statutory audit require-
ments and authorized the Comp-
troller General to employ experts
and consultants.” Other provisions
of S. 4432—changing the name of
the GAO and authorizing the Comp-
troller General to test his legal
decisions in court—were eventually
abandoned.

The remaining item in S. 4432—
granting GAO subpoena power—
provides the most consistent thread
between the 1970 bill and the
General Accounting Office Act of
1980. Section 601 of S. 4432 read:

To assist in carrying out his
functions, the Comptroller
General may sign and issue
subpoenas requiring the pro-
duction of negotiated contract
and subcontract records and
records of other non-Federal
persons or organizations to
which he has a right of access
by law or agreement.

Section 602 authorized the Comp-
troller General to obtain judicial
enforcement of subpoenas.

The language of S. 4432 is quite
similar to the subpoena power en-
acted this year, which enables GAO
to enforce its access rights against
non-Federal parties. However, S.
4432 did not include provisions for
enforcement of GAQO's access rights
against Federal agencies. The Sen-
ate report on S. 4432 focused upon
GAO's occasional difficulties in
getting contractor records, and
observed:

*** in the simplest terms,
[1] the subpoena would enable
the Comptroller General to ob-
tain much quicker resolution in
the courts of any dispute over
his authority and {2] the power
to issue a subpoena would, by
its very existence, eliminate
many disputes which may be
raised merely to create delays. *

The Senate passed S. 4432 by a
voice vote on October 9, 1970,° but
no action was taken on the House
side for the remainder of the 9ist
Congrass.

92d Congress

Very little transpired in the 92d
Congress by way of legislation
affecting GAQ’s basic functions.
Senator Ribicoff introduced as S.
1022 the same bill that the Senate
had passed the year before as S.
4432. However, no action was taken
on this bill.

The only other development of
interest occurred on October 19,
1971, when Senator Ervin intro-
duced 8. 2702, a bill to authorize
the Comptroller General to bring
suit for declaratory and injunctive

relief against any executive branch
official:

*** whenever the Comptrol-
ler General, in the performance
of any of his functions author-
ized by law, has reasonable
cause to believe that such
officer or employee is about to
expend, obligate, or authorize
in an illegal manner, the expen-
diture or obligation of public
funds over which the Comp-
troller General has account set-
tlement authority.

This bill, which GAO supported at
the time,'* was designed to provide
a means for judicial resolution of
disagreements between the Comp-
troiler General and the Attorney
General over the legality of Federal
expenditures. it would have enabled
GAO to prevent expenditures which
GAO considered iilegal before they
occurred, rather than limiting our
recourse to ‘“taking exception” to
payments aiready made.

The approach taken in 8. 2702—
which had been included as well in
S. 4432, 91st Cong., and S. 1022,
92d Cong.—actually had its origins
in the late 1960’s as the result of a
notable difference of opinion be-
tween the Comptrolier General and
Attorney General over the legality of

the so-called “Philadelphia Plan,”

an affirmative action program devel-
oped by the Labor Department for
application to Federal contractors.
The Comptroller General had ruled
the plan illegal, but the Attorney
General later disagreed and stated
that his opinion should take prece-
dence over the Comptroller's." The
Senate then considered an appro-
priation rider that read as follows:
In view of and in confirma-
tion of the authority vested in
the Comptroller General of the
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United States by the Budget
and Accounting Act of 1921, as
amended, no part of the funds
appropriated or otherwise
made available by this or any
other Act shall be available to
finance, either directly or
through any Federal aid or
grant, any contract or agree-
ment which the Comptroller
General of the United States
holds to be in contravention of
~ any Federal statute."
President Nixon objected to the
appropriation rider on the ground
that it would prevent court review of
the underlying legal issues. The
President observed:

When rulings differ, how-
ever, when the chief legal
officer of the executive branch
and the chief watchdog of the
Congress end up with oppos-
ing views on the same matter
of law, the place for resolution
of such differences is the
courts—just as it is for the
resolution of differences be-
tween private citizens."

He suggested that the appropriation
rider “should be modified to permit
prompt court review of any differ-
ences between legal opinions of the
Comptroller General and those of
the executive, and to permit the
Comptroiler General to have his
own counsel (rather than the Attor-
ney General) to represent him in
such cases.”

The appropriation rider was re-
jected. S. 2702, which would have
implemented the alternative ap-
proach suggested by the President,
received no action in the Congress.

83d Congress

GAOQ took a more active role in
seeking legislation during the 93d
Congress. On June 20, 1973, the
Comptrolier General submitted to
the Congress a comprehensive draft
bill captioned the “Accounting and
Auditing Act of 1973.” This draft
was introduced in the Senate by
Senators Ervin, Metcalf, and Ribi-
coff as 8. 2049.'* Representative
Gibbons introduced a companion
House version as H.R. 9002.
Representatives Holifield and Hor-
ton also introduced the bill, by re-
quest, as H.R. 9091."°

The comprehensive 1973 bill con-
tained a number of provisions,
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which can be summarized as fol-
lows:

* Title | provided for judicial
enforcement of GAO deci-
sions, along the same lines
as S. 2702, 92d Cong., and

other provisions discussed
above.

¢ Title I provided for the
issuance and enforcement of
subpoenas against non-
Federal persons where GAO
had a right: of access. This
language followed language
in the 1970 Senate-passed
bilt, S. 4432, 91st Cong.

* Title Il provided for GAO to
assist the Congress in devel-
oping budget, fiscal, and
program information. This is
similar to the language ad-
ded to section 203 of the
Legislative Reorganization
Act of 1970 by the Congres-
sional Budget Act of 1974,
31 U.S.C. §1153 (1976).

s Title IV expanded GAO’s
access rights to records of
non-Federal parties to
cover—

Each recipient of Federal as-
sistance pursuant to grants,
contracts, subgrants, subcon-
tracts, loans, or other arrange-
ments, entered.into other than
by formal advertising***.

Title IV also proposed for the first
time a judicial remedy for GAO's
access problems with Federal agen-
cies. The bill provided that if a
Federal agency had not granted
GAO access within 20 days after a
formal request, the Comptroller
General could sue—

For the purpose of declaring
of the rights and other legal re-
lations of the parties *** and
no further relief shall be sought
by the parties or provided by
the court.

in other words, the court would
merely determine whether GAO was
or was not entitied to records; it
would not issue any orders enforc-
ing access. The bill provided for a
three-judge Federal court to hear
access questions. It also incorpo-
rated a congressional veto mecha-
nism to prevent GAO from bringing
suit if either House of Congress
disapproved.

e Title V of the bill granted the
Comptroller General exclu-
sive custody and control
over the GAO building,

+ Title VI authorized GAO to
conduct “profits studies” of
Government contractors or
subcontractors doing more
than $1 miilion of business
with the Government in a fis-
cal year,"”

¢ Title Vil allowed the Comp-
trotler General to fix the limit
for statistical sampling of
vouchers, in tieu of the stat-
utory limit of $100 per vouch-
er then in effect,” and re-
quired GAO to evaluate sta-
tistical sampling procedures
in its audits of accounting
systems.

» Title VIl proposed to trans-
fer primary responsibility for
audits of transportation pay-
ments from GAO to the
Office of Management and
Budget.

* Title IX authorized GAO to
audit nonappropriated fund
activities.

* Title X authorized the Comp-
troller General to hire ex-
perts and consuitants.

¢ Title XI changed the fre-
quency requirements for
GAO audits of Government
corporations from every year
to once every 3 years; and
title Xli placed on a discre-
tionary basis other require-
ments for annual audits.

As it turned out, the 1973 legis-
lation was a little too comprehen-
sive,and it tanguished in committee
in both Houses. The strategy to get
the legislation moving, developed
by GAO and congressional staff
members, was to divide the com-
prehensive bill into two separate
measures. In letters to Senator
Ervin and Representative Holifield
dated December 19, 1973, the
Comptrolier General formally sug-
gested that the two new measures
be substituted for the comprehen-
sive bill:

*=* we believe that consider-
ation of the various provisions
of S. 2049 could be simplified
and expedited if the bill were
divided into two separate bills:
one dealing with relatively
straightforward provisions re-
lating to largely routing
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changes in this agency’s activi-
ties and a second bill dealing
with what may be considered
more profound and complex
issues relating to our func-
tions."

And so were born the “controver-
sial” and “noncontroversial” GAQ
pills. The “controversial” bill, called
the “Accounting and Auditing Act
of 1973,” consisted of the following
provisions from the comprehensive
pill: judicial enforcement of GAO
"decisions (title I}; subpoena power
(title il); budget, fiscal, and pro-
gram information (title lll); access
to records (title IV); and the profits
study authorization (title V1).

The “noncontroversial” bill, la-
beled the “General Accounting
Office Act of 1973,” included the re-
maining provisions from the com-
prehensive bill: statistical sampling
(title VH); transfer of transportation
payment audits (title Vill); nonap-
propriated fund audits (title IX);
employment of experts and consul-
tants (title X); control over the GAO
building (title V); and changes in
the frequency of statutory audit
requirements (title Xl and Xll).

Senator Ervin introduced the
noncontroversial bill as S. 3013,
and the controversial bill as S.
3014. On December 21, 1973,
Representatives Holifield and Hor-
ton had likewise introduced these
bills as H.R. 12113 and H.R. 12114,
respectively.

The predictions underlying the
splitting of the GAO bill proved to
be accurate. The “controversial” bill
went nowhere. However, the “non-
controversial” bill was enacted as
the "General Accounting Office Act
of 1974” in much the same form as
first introduced.*

9%th Congress

The “controversial” bill was intro-
duced again the next year as S.
2268, “General Accounting Office
Act of 1975.”*% This bill was identi-
cal to the prior year's version except
that it omitted the title on budget,
fiscal, and program information,
the substance of which had been
included in the Congressional Bud-
get Act of 1974,

Earlier in the first session of the
94th Congress, Senator Metcalf and
Representative Brooks had intro-
duced bills which in some respects
provide the antecedents of the
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provisions in the General Account-
ing Office Act of 1980 concerning
the appointment method of the
Comptrolier General and the Deputy
Comptroller General. Senator Met-
calf's bill, 8. 2206, proposed to
have the Comptroiler and Deputy
Comptroller General appointed by
the Speaker of the House of Repre-
sentatives and the President pro
tempore of the Senate, after con-
sideration of recommendations
from the House and Senate Com-
mittees on Government Operations.
it would also have reduced the
Comptroller's term of office from 15
to 7 years and provided for the
Deputy’s term to coincide with the
Comptroller's. Finally, it provided
for removal of the Comptroller or
Deputy by simple resolution of
either House of Congress. Another
bill (8. 2205), which Senator Met-
calf introduced on the same day,
likewise provided for congressional

appointment of the Librarian of -

Congress, the Architect of the
Capitol, and the Public Printer. The
Senator described these two bills
as ‘“together consitut[ing] a con-
gressional declaration of indepen-
dence from the White House.”**

Hearings on several bills, includ-
ing 8. 2206 and S. 2268, were held
by Senator Metcalf's Subcommittee
on Reports, Accounting, and Man-
agement, Sernate Committee on
Government Operations, on Octo-
ber 2, 1975. While the Comptroller
General supported S. 2268, he
opposed S. 2206. Neither bill was
reported from committee.

Representative Brooks’ bill, H.R.
8616, also provided for congres-
sional appointment of the Comp-
troller General as well as the
officials covered by Senator Met-
calf’s 8. 2205. The Brooks bill
provided for the Comptroller Gener-
al to be nominated by the Joint
Committee on Congressional Oper-
ations, appointed by the Speaker of
the House and the President pro
tempore of the Senate, and con-
firmed by a majority vote of each
House of Congress. H.R. 8616 also
provided for the Comptroller to
appoint his own Deputy, who would
serve at the pleasure of the Comp-
troller. Finally the bill reduced the
Comptroller's term to 10 years and
provided for his removal by con-
current resolution of the Con-
gress.”™

The next several years saw no
formal legislative initiates along the
lines of 8. 2268 and other versions
of the “controversial” GAO bill. The
closest legisiation was H.R. 12729,
94th Cong., introduced by Repre-
sentative Abzug on March 23, 1976,
for the purpose of—

*** affirmling) the authority
of the Comptroller General to
have access to any books,
documents, papers, or records
of any Federal department or
establishment for managerial
and operational as well as for
fiscal reviews and evaluation.

The Abzug bill was designed to
overcome GAOQ’s problems in gain-
ing access to FB! records and to
respond to the argument occasion-
ally raised by executive branch
officials that GAQ’s access was
limited to records relating to finan-
cial matters. The bill would have
added to GAO’'s basic access
authority under section 313 of the
Budget and Accounting Act, 1921,
31 U.S.C. §54, and explicit provi-
sion that our access rights—

*** shall not be restricted to
only those books, documents,
papers, and records pertaining
to the receipts, disbursement,
or application of public funds,
but shall extend to all books,
documents, papers, or records
within the possession or con-
trol of any such department or
establishment. ‘

The Comptroller General supported
the Abzug bill since it endorsed
GAOQO’s current legal position, but
pointed out that what was really
needed was an enforcement author-
ity such as the access remedies
proposed in S. 2268.**

While progress was siow toward
enactment of a general access en-
forcement remedy for GAO, signifi-
cant developments had occurred,
and continued to occur in some
areas.

On May 7, 1974, the Federal
Energy Administration Act was
signed into law converting the old
Federal Energy Office into a new
statutory agency.”® Section 12 of
the act, 88 Stat. 106 (15 U.S.C.
§771), gave GAO broad authority to
monitor and evaluate the operations
of the Federal Energy Adminis-
tration. This audit authority was ac-
companied by an equally broad
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grant of access to information
materials from—

*** any person owning or
operating facilities or business
premises who is engaged in
any phase of energy supply or
major energy consumption,
where such material relates to
the purposes of this Act ***.

Also, section 12 gave the Comptrol-
ler General subpoena power, for the
first time ever, in connection with
his broad audit and access rights
under the act. This subpoena power
could only be exercised, however,
with the prior concurrence of an
appropriate congressional commit-
tee reflected by adoption of a
committee resolution.

In tate 1975, title V of the Energy
Policy and Conservation Act was
enacted.”” This legislation granted
the Comptroller General authority
to conduct verification examina-
tions with respect to persons sub-
mitting energy information to desig-
nated Federal agencies. Title V also
granted the Comptroller General
authority to issue and enforce
subpoenas in connection with veri-
fication audits and to issue orders
imposing civil penalities on persons
who refused to grant GAO access.
Unlike the Federal Energy Adminis-
tration Act, use of the title V
enforcement remedies was not
made subject to prior congressional
approval.

Section 6 of the Medicare-Medi-
caid Anti-Fraud and Abuse Amend-
ments, enacted in 1977, added a
new section 1125 to the Social
Security Act, 42 U.S.C. §1320a-4,
which granted the Comptrolier Gen-
eral authority to issue and enforce
subpoenas for the production by
any person of information relevant
to GAO audits of programs author-
ized under the Social Security Act.

Section 207 of the Department of
Energy Organization Act’® applied
GAO'’s authority under section 12 of
the Federal Energy Administration
Act, discussed above, to all func-
tions of the newly established
Energy Department.

in addition to the legisiation
granting GAO subpoena power in
particular instances, the Congress
also enacted legisiation dealing
with longstanding access disputes
between GAO and certain Federal
agencies. The act, approved Octo-
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ber 7, 1977, Public Law 95-125,
provided express statutory author-
ity for GAO audits of the Internal
Revenue Service and the Bureau of
Alcohol, Tobacco, and Firearms of
the Treasury Department.*® The act
thus removed objections by execu-
tive branch officials that GAO had
no right to conduct program audits
of the IRS and BATF.

The Federal Banking Agency
Audit Act, approved July 21, 1978,
as Public Law 95-320, granted GAO
audit and access to records author-
ity with regard to the Federal bank
regulatory agencies.®'

H.R. 12171, 95th
Congress

While no comprehensive GAO bill
was introduced in 1976 and 1977,
there were extensive behind-the-
scenes discussions among GAO
officials and congressional staff

" members. By the fall of 1977, these

discussions had focused on the
following potential subject areas
for a bill: GAO audits of so-called
“unvouchered” expenditures; gen-
eral access to records enforcement
powers; revisions in the method of
appointment of the Comptroller
General and Deputy Comptroller
General; GAO'’s process of getting
agency comments on draft reports;
revisions in the system governing
GAO personnel; and revision of the
Comptroller General retirement pro-
visions. Other subject areas of prior
year GAO “omnibus” bills—en-
forcement of legal decisions and
permanent authority to conduct
profit studies—had been dropped.

On February 28, 1978, the Comp-
troller General formally transmitted
a package of three draft bills to
Chairman Brooks of the House
Committee on Government Opera-
tions and Chairman Ribicoff of the
Senate Committee on Governmen-
tal Affairs.”® One draft bill pro-
posed to amend the Comptroller
General's retirement and survivor-
ship law; another was the GAO
personnel legislation.’* The third
draft bill, captioned the “Federal
Accounting and Auditing Act of
1978,” was the latest version of the
“controversial” GAO bill. On April
18, 1978, Chairman Brooks intro-
duced the proposed Federal Ac-
counting and Auditing Act of 1978
as H.R. 12171, 95th Congress.

As originally Introduced, H.R.
12171 had three basic provisions
(the tirst section being the “short
titie” of the bill), which may be
summarized as follows:

* Section 2 of the bill proposed
to amend section 117 of the
Accounting and Auditing Act
of 1950 by adding a new sub-
section providing for GAO
audits of “unvouchered” ex-
penditures; i.e., “expendi-
tures *** accounted for sole-
ly on the approval, authori-
zation, or certificate of the
President of the United
States or an official of a de-
partment or establish-
ment ***.” The Comptrolier
General was granted access
to such information as he
deemed necessary “to deter-
mine whether the expendi-
ture was, in fact, actually
made and whether such ex-
penditure was authorized by
law.” The proposed unvouch-
ered expenditure audit can
be traced back to concerns
expressed in earlier years by
Representative Eckhardt that
greater accountability was
necessary in the use of con-
fidential funds. Much of the
language in section 2 of H.R.
12171 was taken from a bill
introduced by Representative
Eckhardt in 1977.*

¢ Section 3 of H.R. 12171 pro-
posed to give GAO across-
the-board authority to en-
force its existing access
rights with regard to Federal
agencies and non-Federal
parties. It would have amen-
ded section 313 of the Bud-
get and Accounting Act,
1921, to provide that if any
department or establishment
failed to make records avail-
able to GAO within 20 days
after a request under the
1921 act or any other provi-
sion of law or agreement
granting the Comptroller
General access, the Comp-
troller General could bring
an enforcement action in the
United States District Court
for the District of Columbia.
Section 3 aiso granted the
Comptroller authority to is-
sue, and enforce in the
courts, subpoenas ‘“requir-
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ing the production of con-
tractor and subcontractor
records pertaining to negot-
jated contracts and records
of other non-Federal persons
or organizations to which he
[the Comptroiter] has a right
of access by any law or
agreement.” This authority
was similar to earlier GAO
bills.

¢ Section 4 of the bill revised
the procedure for appoint-
ment of the Comptroller
General and the appointment
and term of the Deputy
Comptrolier General. The bili
retained the feature of the
present law that the Comp-
troller be appointed by the
President, subject to Senate
confirmation, but it required
the President to make his
appointment from a list of
persons submitted to him by
a commission composed of
the Speaker of the House,
the President pro tempore of
the Senate, the majority and
minority leaders of the House
and Senate, and the chair-
man and ranking minority
member of the House Gov-
ernment Operations Com-
mittee and the Senate Gov-
ernmental Affairs. After con-
sultation with the President,
the commission would sub-
mit at least three names to
the President. The President
could request additional
names. Finally, section 4
provided that the Deputy
Comptroiler General be ap-
pointed by, and serve at the
pleasure of, the Comptroller
General. This would have
eliminated the Presidential
appointment for the Deputy
and also the statutory 15-
year term of office.

Hearings on H.R. 12171 were
held on May 17 and June 26,
1978.%° Comptroller General Staats
testified in support of all provisions
in H.R. 12171. However, the bill
was opposed by Larry A. Ham-
mond, a Deputy Assistant Atforney
General with the Justice Depart-
ment. Mr. Hammond's objections
centerad on sections 3 and 4 of the
bill. He suggested that, while the
section 3 access enforcement pro-
visions as applied 1o Federal agen-
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cies were probably constitutional, it
would be preferable to leave such
access disputes for informal resolu-
tion without involving the courts.
He also testified that the proposed
change in the appointment process
for the Comptroller General under
section 4, requiring the President to
nominate from a list of names
submitted by congressional offi-
cials, would violate the Appoint-
ments Clause of the Constitution
(Article 2, §2, cl. 2) since the
Comptrolier performs some “execu-
tive” functions.

On September 19, 1978, the
House Committee on Government
Operations favorably reported H.R.
12171 without amendments. *
However, two changes were made
in the bill before it was brought up
for House action. First, language
was added to the unvouchered
expenditure provisions in section 2
to authorize the President to exempt
from GAOQO audit sensitive informa-
tion concerning foreign intelligence
and counterintelligence activities.
Exempted transactions were to be
reviewable by the House and Senate
Intelligence Committees. Second,
the provisions in section 4 concern-
ing the appointment and term of the
Deputy Comptroller General were
modified to meet potential Senate
objections. The modification re-
turned the Deputy to a presidential
appointee, subject to the new
appointment procedures applicable
to the Comptroller. Also, rather
than have the Deputy serve at the
pleasure of the Comptroller, the
Deputy's term was made to expire
at the same time as the Comptrol-
ler's.

The full House passed the bill by
voice vote on October 3,°" but the
Senate did not act on the bill. In the
waning days of the 95th Congress,
an attempt was made to secure
Senate passage of H.R. 12171.
However, when it became clear that
the only provision that could pass
at that stage was the subpoena
power for non-Federal parties, the
congressional sponsors, in consul-
tation with GAQ officials, decided
not to push for Senate passage.

HR. 24 and 5. 1878

It was back to the drawing board
with the GAO bill when the 96th
Congress convened in January

1979. However, very little time was
lost. On the first day of the new
Congress—dJanuary 15, 1979—
Representative Brooks introduced
H.R. 24, the “General Accounting
Office Act of 1979.”* The intro-
duced version of H.R. 24 was quite
similar to the bill that passed the
House the year before. It included
the unvouchered expenditure audit
provision as section 101, enforce-
ment of access to records as
section 102, and the provisions
relating to the appointment of the
Comptroller and Deputy Comptrol-
ler General as section 104.

The 1979 bill also included two
new provisions. Section 103, cap-
tioned “Availability of Draft Re-
ports,” provided that a draft GAO
report could not be made available
for agency comments for period in
excess of 30 days, unless the
Comptroller General determined
that a longer period was necessary
and was likely to result in improving
the accuracy or reliability of the
report. Section 103 further provided
that GAO could solicit agency
comments on “only those portions
of such reports which contained, in
the opinion of the Comptroller
General, factual determinations and
conclusions ***.” Finally, H.R. 24
contained a title 1l, which required
the Inspectors General of the De-
partment of Energy and the Depart-
ment of HEW to conform to GAO
auditing standards.

Introduction of H.R. 24 was fol-
lowed by a period of intensive but
protracted discussions involving
GAO and executive branch officials,
presided over by the staff of the
House Government Operations
Committee. The object was to arrive
at a version of the bill that all
parties could support. The result of
these initial efforts was an “Amend-
ment in the Nature of a Substitute
to H.R. 24,” prepared by the com-
mittee staff.*® The amendment
made several significant changes in
H.R. 24. It added to section 102 a
requirement that the Comptroller
General give the Attorney General
an additional 20 days notice before
an action to enforce access against
a Federal agency could be initiated.
It removed from section 103 the
prohibition against GAQ obtaining
comments on portions of draft
reports other than factual deter-
minations and conciusions. The
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new section 103 added a require-
ment that whenever GAO requested
agency comments on a draft report,
the draft was to be made available
upon request to certain congres-
sional officials. Alsg, the Comptrol-
ler General was required by the new
section 103 to prepare and issue
with the final version of the report a
statement of any significant
“changes from prior drafts in the
findings, conclusions or recom-
mendations which were based on
the agency comments, and the
reasons for such changes. Finally,
and perhaps most significantly, the
amendment changed section 104 to
provide that the congressional com-
mission “recommend” individuals
to the President for appointment as
Comptroller General. and Deputy
Comptrolier General. No ionger was
the President legally required to
nominate candidates from those
names submitted by the commis-
sion.

The Amendment in the Nature of
a Substitute did meet some of the
objections that had been raised to
the bill. The changes in section 104
removed the Justice Department's
constitutional objection to the ap-
pointment provisions. However, the
executive branch officials stood
firm in their objections to sections
101 and 102, particularly the access
enforcement remedy against Feder-
al agencies, and Director Mcintyre
of the Office of Management and
Budget testified against these sec-
tions of the bill.*

Notwithstanding the executive
branch objections, the House Com-
mittee favorably reported H.R. 24,
with the text of the Amendment in
the Nature of a Substitute, by a vote
of 33 to 0.*' On October 29, 1979,
the full House passed H.R. 24
under suspension of the rules.
The only change from the reported
version of the bill was a provision,
requested by the House Permanent
Select inteiligence Committee and
agreed to by Representative Brooks,
which precluded use of the access
enforcement remedies in section
102 to obtain information relating to
presidentially designated foreign
intelligence or counterintelligence
activities.

With House passage of H.R. 24,
attention once again turned to the
Senate, where H.R. 12171 had died
the year before. However, the result

B8

would be different this time. On
October 11, 1979, Senator Glenn
introduced a Senate version of the
General Accounting Office Act of
1979 as S. 1878. ** This bill was very
simitar to the House-passed bill
except that it omitted the provisions
on GAO draft reports.

On October 16, 1979, Senator
Glenn's Subcommittee of the Sen-
ate Committee on Governmental
Affairs held hearings on S. 1878.
The only witnesses at the October
16 hearing were Comptroller Gener-
al Staats and other GAO officlals.
They supported S. 1878 in full, but
recommended that the House-
passed language on GAO draft
reports be added to the Senate bill.
At this point it appeared that the bill
might have clear sailing, as no exec-
utive branch official had accepted
the Senate Subcommittee’s invita-
tion to testify. However, it soon be-
came clear that the executive
branch objections had not dissi-
pated. Several executive agencies
sent letters to the Senate Commit-
tee opposing the bill, and on
December 6, 1979, Deputy Assis-
tant Attorney General Hammond
again testified against the legisla-
tion. Once more the executive
branch objections focused upon the
section 102 access to records en-
forcement remedy against Federal
agencies.

These objections prompted
another round of internal negotia-
tions, this time under the auspices
of the Senate Subcommittee staff.
The Senate negotiations resulted in
a rewrite by Senator Glenn of
section 102 of the bili, which
ultimately provided the compromise
leading to enactment of the bill.
The essence of this amendment
was to specify certain categories of
information for which the Comptrol-
ler General could not invoke his ac-
cess enforcement authority. The
first exemption was the same as an
exemption contained in the House-
passed bill, covering material relat-
ing to foreign intelligence or coun-
terintelligence activities designated
by the President. The second and
third exemptions were new, and ap-
plied as follows: (2] If such

material is specifically exempt-
ed from disclosure to the
Comptroller General by statute
provided that such statute [A)
required that the material be

withheld from the Comptroller
General in such a manner as to
leave no discretion on the
issue, or |B] establishes partic-
ufar criteria for withholding
from the Comptroller General
or refers to particular types of
matters to be withheld from the
Comptroller General; or

{31 If the President or the
Director of the Office of Man-
agement and Budget within 20
days after the filing of a report
under subsection {b] {1], certi-
fies in writing to the Comptroi-
ler General, the Speaker of the
House of Representatives and
the President of the Senate,
that [A] such material consists
of matters which can be with-
held from disclosure under
section 552{b}{5] or 552[bl}|7],
of title 5 United States Code
and [B] the disclosure of such
material to the Comptroller
General could reasonably be
expected to substantially im-
pair the operations of the Fed-
eral Government. Such certifi-
cation shall be nondelegable
by the President or by the Di-
rector of the Office of Manage-
ment and Budget and shall be
accompanied by a full explana-
tion of the rationale therefore.

The second exemption represen-
ted the heart of the compromise. It
enabled the President or the Direc-
tor of OMB to prevent GAO from
going to court to get access to
records that (A) could be withheld
from the public under the Freedom
of Information Act as either internal
advice memoranda or law enforce-
ment files if (B) the President or
Director certified that giving GAO
access “could reasonably be ex-
pected to substantially impair the
operations of the Federal Govern-
ment.”

Senator Glenn proposed several
other amendments to the Senate
bill. One of these amendments
allowed the President to exempt
from section 101, unvouchered ex-
penditure audits, transactions relat-
ing to certain domestic law enforce-
ment investigations. Another Glenn
amendment required OMB to pro-
duce a listing of unvouchered ex-
penditure accounts. A third amend-
ment limited the number of con-
gressional committees that could
recelve reports on GAQ’s unvouch-
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ered expenditure audits. Lastly,
.Senator Glenn offered an amend-
ment adding the House-passed
tanguage dealing with GAO draft
reports, along with an additional
provision requiring GAO to follow
statutory and executive order guide-
{ines in its handling and storage of
classified information in connec-
tion with draft report procedures.

The compromise language dis-
cussed above, particularly the lan-
guage dealing with access enforce-
ment, proved to be acceptable to
the executive branch. On February
8, 1980, the Senate bill was
favorably reported with these
amendments.*

After many long years, the end
was now in sight. The full Senate
passed S. 1878 on February 28,
1980.°® 1t then passed H.R. 24 after
inserting the language of the Senate
bill and sending H.R. 24 back to the
House.- On March 19, 1980, the
House of Representatives concur-
red in the Senate amendments to
H.R. 24, thereby clearing the bill for
the President.’” President Carter

signed H.R. 24 into law on April 3,
1980.

Looking to the Future

The General Accounting Office
Act of 1980 was indeed a long time
in the making. Will this protracted
and difficult effort prove to be justi-
fied? Senator Glenn thought so
when he suggested during Senate
consideration that “[f] uture histor-
ians may well look upon this peice
of legisiation as one of the most
significant to emerge from the 96th
Congress.”*®

GAO is now planning its ap-
proach to the section 101 unvouch-
ered expenditure audits, and proce-
dures to implement the section 103
requirements for draft report com-
ments are in effect. The section 104
procedures concerning the appoint-

.ment of the Comptroller and Deputy
Comptroller General will be invoked
very shortly. The title Il inspector
general provisions are self-
executing.

It is likely that the acid test for
the General Accounting Office Act
will come down to the effective-
ness of its most controversial
provisions—the section 102 access
enforcement remedies. The impact
of section 102 may be quite subtle;
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in fact, this would be the preferable
result. GAO officials have made
clear throughout the course of the
legislation that the judicial remed-
ies should be invoked only as a last
resort after reasonable efforts at
accommodation have failed, and

Congress has endorsed this ap-
proach.*® The key benefits of
section 102 should be to prevent
many access disputes from ever
arising and stimulating the prompt
and informal resolution of those
disputes which do arise.
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