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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D.C. 20348

L

April 18, 1973 (i
Re

AVCO International Bervices Division ‘ O/b/)’Z 9

12011 Mostecller Road
Cincinnati, Ohio 45241

Attention: Mr, R, C. Bchulz .

Vice President-General Manag ZV
ce ea‘ en ej wa /-ﬁ

Gentlemens "

Réference is made to your telefax of May 26, 1972, and subsequent
correspondence, protesting againast the elinination of your proposal
from consideration for awerd of a contract under request for proposals

No. F25607-72-R=0001, issued by Offutt Air Force Base, Nebraska, -

The RFP waa for the operation and maintenance of Glasgow Alr

Force Base, Montana, for one year sterting on July 1, 1972, on & cost=
plus-a~fixed-fee basis, Twenty offers were received and were techni-
cally evaluated by a Source Selection and Evaluation Board (SSEB)
without regard to price, As a result of the numerical scorea assigned

\ to each proposal by the SSEB, 13 proposals, including AVCO'a, were
eliminated {rom the competitive range, Negotiationa were then con~
ducted with the remaining 7 off'ern, and award wag made to the Tumpane
Company, Invorworated, on June 13, 1972, notwithstanding the pendancy
of your protest,

Section D of the RFP contained the followling prov:lﬂion:"
1. CRITER.A TO BE USED IN THE EVALUATION OF FROPOSAL: /

a, Based on the acceptabllity of other considerations
herein after stoted, this contract is to be awarded on the
bagis of the lowest proposal bascd on the Government's
Btaffing Plan (work force) and the proposer's management
personnel that will aspure the Govermment of satisfactory
contract »merformance, In addition to the price, certain
other crite.ia will be considered in making this award,
These other criteria include, but are not limited to, the
following in the order of their importance:

(1) The proposal shall be responsive to this -
soliclitation and the propoger chall be determined
responsibl.e pursuant to ASPR Section 1, Part 9,
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(2) oOrganization and Management

(3) Cost to the Government |

(4) Phase-in Planning

(5) Prior Experience

(6) Qualifications of Key individuals

b. For the purpose of technically evaluating the
proposal, the followlng £five criteria will be weighed,
utilizing the percentages cited:

(1) Organization - 35% (Contractor must be organized
s0 as8 to provide continual, uninterrupted support to insure
that the USAF mission is not jeopardized. Proper place-
ment and relationship of functions and personnel assigned
are essential to orderly and satisfactory performance of
the contract,) ‘

(2) Management - 35% (Proposer muct demonstrate
good management practices and a management concept to
achieve maximum efficiency from the work force,)

(3) Tmase-in Planning - 15% (e~ proposer's
monagenent and orgenicational concepts cust assure the
continuity of mission requirements during phase=-in
periocd though a limited labor force may be mvailable to
the proposer to £ill a portion of the pnaitions required;
e.g., the proposer must show planned hiri g of personnel
to £il1l positions currently manned by the on-board cone~
tractor personnel,)

(4) Prior Evperience - 107 (Proposer rust be able
to rapldly wndertonke the awarded contract and perform
effectively and satisfactorily.)

(5) Qualifications of Key Individuals - 5%
(Essentially, certain key people must have the level of
experience and technical expertise asg required by the
technical specifications,)
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¢, In establishing the weighed criteria of paragraph L
1b(1) through (5) above, proposurs are advised that the -
five critexia are NOT exclusive of those additional criteris
cited 4in paragraphs la(l) through (6) above, lioreover, the
five criteria are not mutually exclusive of on; another and
i: many instances, are closely related and overlapping,

The five B8SEB membara were given evaluation worksheets along with

. inatructions to rate each subfactor listed on the worksheets on a scale
of 0 to 100, with 80 representing "thy mean average of acceptability,
determined *# #* # by the comparison of the individual proposal with all
proposals received," according to the Air Porca, The subfactors appeare
ing on the worksheets, snd the waeights assigned to cach, were as follows:

EVALUATION FACTORS WEIGHT
Part I General Quality and Responsiveness
of Proposal
&, Completeness and thoroughnesn 5
b. Qrasp of problem 10
¢. Responsiveneas to terms, conditions,
and time of performance ]

Part II Organization, Personnel and Facilities

a. Evidence of (ood Organization and
Management Practice 2
b, Qualificetions of personnel
¢. Phage-in Planning
d. Experience in similar or
related fields
e. Record of past performance

W VW o

Poxrt IIT Final Technical Evaluation

a. (I) General Quality and Responsiveness

of Proposal o
b. (II) Organization, Personnel and

Facilities 3

7o determine the numerical rating for each subfactor, the Bonrd members

used a list of "considerationa" which consisted of some 34 questions
concerning the propossals and offerors. For example, the Board considered

-3a



B-175208

3

such questions as "Have all essential dnta required by the Request for
Proposal been included?", "Does the propoaal recognize and differentiate
between the simpler end the more difficult performance requirements?”,
"Does the propossl evidence the bmmdth and depth of management capa-
bility appropriate to the project? Is there evidence of stability of
Job tenur) in upper management echelons?", and "Is the quality of per-
sonnel as get forth in the proposal generally supported by the salary
scales?, N

On the basia of the worksheet computations, scores ranging from
01,06 to 61,4) were given to the proposals, The Air Force reports that
eech of the seven highest rated proposals were less than 2 points apart,
while more than two points separated the 7th and 8th ranked proposalc,
and that this was the primary basis for determining that only the first
seven proposala were in the competitive range, The Tth ranked proposal
was scored at §7.83; the 11th ranked AVCO proposal had a score of Bl.62,

In a memo dated May 31, 1972, the contracting officer stated:

AVCO vas eliminated frou the competitive range for the
following reasons:

a, Evaluation of their management proposal revealed ,
that their menagement steffing and concept was substantially
inadequate,

b. In meny arcas their personnel would be used on
both the C&M contract and the Army production contract.
In the event the production contract is not renewed on
28 Feb 19735, it will be necessary that the Air Force as-
sume consideiable costz previously and preseatly being
charged to the Army contract,

c, HNotwithstandiug the following would have precluied
favorable consideration for award: AVCO has employed five
individual generel managers during their three year tenure,
In the opinion of the Air Fcrce staff at Glasgow, none of
these indivicuals had the desired ability to fill such a
position.

d, The controller could not or would not provide
essentinal cost information to Air Force personnel and when
provided, proved in most instances, to be incorrect and/or
inzdequate as evidenced by copy of DCAA Audit Letter (at-
tached), Acter many complsainis and rmuch persiasion by
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the Air Force, he wes replaced, However, very little -
ixprovement has resulted, : R

tr

e, AVCO has propoased a phase-over cost which ia
unacceptable, .

f+ AVCO elleges a phase-over cost of 5,550; AP
catinates allowable costs of approximately $176,950,

’

B AVCO'Q proposal was underpriced due to applying
75% material to unburdened labor cost; amount of under-
pricing is $324,258, ’

In subaequent correspondence to us, however, the Air Force indicates that
this memo congists of "reflections" of the contracting officer which do
not accurately represent the views of the SSEB members concerning AVCO's -
proposal, This correspondence states that neither phease-over costs nor
AVCO's ability to provide required financlial data was considered by the
Board in the technical evaluation of proposals, and that the element of
prior experience wos eveluated rolely on the basis of 'face value repre-
sentation" as contained in the proposads, thereby precluding the con-
tracting officer's "judgment" from contridbuting to the SSEB evaluation,
We have also been furnished a letter dated July 19, 1972, written by the
Chairman of the SSEB, which indicates that the Board regarded the organi.
zation and manegement areas as the principal weakness of AVCO's proposal.
In this regard, the letter states:

b) A review of AVCO's proposal strongly suggests
that the AVCO organizationel ptructure was developed
for the intended purpose of removing key essential
mayagement personnel from the pricing bese line in order
to reduce the proposad total contract price, The organi-
zation was not established vhich would assure effective
mansgeuwent and responsive utilization of personncl for
the performance of the proposed contract, Tne company!'s
proposal relegated many key functions within-the manage-
ment structure that cannot be responsive to other
requirements. Dome examples are:

1) AVCO proposes that ths O%M Project Managey
have complete administrative and operational control over
the Glasgow AFB O0%M operation. A very nebulous relation-
ship 48 deinribed in the proposal that lirks the General -
Manager to the Project Manager., It is therefore apparent
that one or the other of the functions is not required on
the 0ZM contract.
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2) The Contract Manager is caltted from the ONM
functions except as ndvisor to the Project Manager,

’

3) AVCO proposes that the Controller function ua
advisor to the Project Manager, The general accounting
function which should be the prime recipient of advice
from the Controller is twice removed from the Controller,
We believe that the proposed OXM accounting requirements
dictate that the Controller supervise the general accounte
ing function as part of his subordinate organization, -

) The Contract Administrator functions as steff
advigor to the Project Manager with no epparent tie-in to
the operationel elements, The work order procedure in-
dicates that Mountain Plains and Bafeguard work orders
flow through the Contract Managerj however, the Coniract
Manager function is not placed, in the proposed organiza-
tion in such a manner as to preclude operatinnal
bottlenecks,

AVCO's proposal states that these functions sre iutendad

tov sdvige the OXZM Project Manager and other Montena cone-
tract operations in their particular areca of responsidbility.
He believed the contractor's proposal wns week in thig re-
gard becense the proposed Q%M contract performance requires
e fulltine Contract Manager and Controller to adminisgter
the day-to-day activiiies that are expected to develop.

In addition, our file contains a "Contracting Oificer's Statement of
FPocts" dated Juac 27, 1972, which identifies weaknesses and deficiencios
in the AVCO pron¢3al, The statement sets forth points similar to those
pade by the SSEB Unairman in the above«quoted letter, and elso identifies
problems in the areas of aireraft services, supply, civil engineering, and
organization vith respect to the functions of morale and recrcetion,
safety and housing. It nlso indicates that AVCO's prior experience at
Glasgow AFB was considered to be "only a part of the scope of this new
procurement. "

You claim that your proposal was irproperly eliminated from
competition, You state that the Air Force did not adhere to the evaluae
tion factors set forth in the RFP in evaluating the proposals received
with respeet to cost. You assert that your cost proposal was signifi-
cantly lower than Tumpane's and that this fact alone should heve led to
negotiations with you. In addition, you question how your proposal
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could have been 80 deficient so as to be outside the competitive range
vhen you had been the incumbent contractor since June 2, 1969, and had
never received notice of inadequate performance, You also ussert that
the contracting officer had a personal bias against AVCO, as indicated
by comments regarding your past performence in his May 31, 1972 memo,
and that this bias was reflected in the evaluation process and was re=
sponsible for the rejection of your propossl,

Paregraph la of seection D of the RFP sets forth certain criteria
"n the order of their importance," The third listed factor was cost -
to the Government, Paragraph lb, however, provided for a technical
evaluation based on four of the factors listed in paragraph la, exclud-
ing cost, Tne record reveals that the 13 propoaals receiving the lowest
scores on this evaluation were rejected, and you claim that this in-
dicates that cout was not considered in accordance with the RFP provi-
sions, While the RFP provisions regarding cost appear to be sonewhat
vague, we think they may be reasonably interpreted to mean that price
was t0 be considered in making an award only if proposals were regarded
as accewtable with respect to the other criteria listed, This ie in
accordance with AS’R 3-805,2, which states that the award of a cost-
reimbursement type contract ghould be based primarily on a determination
as to whieh contractor can perform the contract in & manner most ade
vantageous to the Qovernment, and not on the basis of lowest proposed
cost or fee, See 50 Comp, Gen., 16 (1970); 50 id. 390 (1970), The Air
Force hos advised uas that the SSEB recommendation that negotiations be
conducted only with the three highest rated technical proposals was not
adopted and that "the contracting officer # # * deterr:ined that pro-
posals sutmitted by the seven highest technically ranked firms more
clearly established o competitive range # * *," The Air Force further
gtates:

In determining the corpetitive range, the 8SA
/[contracting officer/ in counsel with the BAC Pro-
-curement staff gave appropriate consideration to the
elements of fixed, semi-fixcd and proposed (estimated)
cost items of all proposals., ¥ ¥ # Additionally, the
88A concluded that negotiations with those companies
cubmitting technicel proposals inferior to the selected
seven companies would not result in a more favorable
contract than could be negotiated with one of the seven
compoenies deternined to be within a competitive range,
nrice and other factors concidered,



B=175208 .

3

-

Dur review also indicates that three of the seven firms selected for
negotiation, iucluding Tumpanp, submitted initial price proposals that
were lower than yours, Although you claim that phace-in costs (which

you estimate at $679,950 as opposed to tha contracting officer's es-
timate of $176,550) should have been considered if award to another

firm was contemplated, we do not belieye that either the RFP or general
principlea of Fedeyral procurcment law required such consideration for de-
termining the competitive range in view of your relatively low technical
score, Accordingly, it does not appear that the establishment of the
compatitive range was improper with respect to your arguments conserning
cost conslderations,

In addition, however, you claim that the method used to decide which
firms were withiu the competitive range was "arbitrary and without meyit"
and caused 13 firmo to be "sumanrily eliminated," You claim that such
elimination was contrary to our deecision B-174203, April 6, 1972, in vhich
we quoted from 50 Comp, Gen, 670 (197)) the statement that “A proposal is
to be considered within a competitive rarge unlcas it is so high in cost
or so inferior technicelly that the posribility of meaningful negotiation
is precluded,” You poi:t out that as the incumbent contractor you vere
well avare of the requirements to be met and that any questionable arsas
of your proposal could have been easily clarifled during meaningful nego-
tiations, We do not mgree with these contentionas, Ve have recognized
that the use of a point rating cystem in evelunting pertinent factors
i an appropriei.e method for determining which pronossls are vithin a
corpetitive renge. 47 Comp. Gen. 252 (1957); B-174589, March 28, 19773
B-176077(1), January 26, 1973, V¥hile we have objected to the use of &
predetermined scove for selecting ofrers within a competitive range as
being contrary vo the flexibllity inherent in negotiated prosurements,

50 Comp., Gen, 55 (\1970), we have stated that the competitive range must
be declided on the basis of the actual arrey of ascores achleved,
B-171857(2), May 24, 1971, Thus, when several offexs are received in
response to a solicitetion, it is for the contracting officer to de-
ternine the reletive desirability and technical cdequacy of the proposuls
received, and ve will not question that determination in the absence of
a clear showing that the determination was arbitrary. U8 Comp, Gen, 314
19408); 51 Corp. Gen. 621 (1972). Tne quoted language from 50 Comp. Gen.
70, supra, atems from situations in which n1l but one or two offerors
vere climinated from the competitive range for technical recasons notwith-
standing the frequently higher prices of the remaining offeror(s). See
50 Comp. Gen., 670, supra; 47 Comp. Gen. 252 (1967); L5 Comp. Gen. W17
(1956). It does not require enlarging the competitive range to include
proposals vhich ore relatively inferior so as to be unecceptable vhen
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there is adequate competition both with respect to price and technical’
considerationa, BSee k0 Comp, Gen, 309 (1969), Therefore, although you
were the incumbent contractor, your relatively low rating on the technical
evaluation, with a numerical ascore more than 6 points lower than the lowest
rated proposal found to be in the competitive range, provided a reasonable

‘basis for the rejection of your proposal, B-171857, supre,

There remains for consideration, however, your claim that the
evaluation itself was tainted by the allegedly biased attitude of the con-
tracting officer, As indicated above, the contracting officer apparently
did not have a very high opinjon of AVCO's prior performence at Glasgow,
The Air Force ctates that the contracting officer was entitled to his
opinion, but maintaina thet his "knowledge of AVCO's past performance or
the quality of such performance on the then cuvrrent contract wae not con-
sidered by or communicated to the SSEB," Instead, the Air Forev claims
that evaluation of past performance and prior experience was bLased on
"the facts and information represented by the proposer's proposal (e.g.,
testimonial letters of performance),”" and that the 8SEB did not investigate
or obtain information regarding past performance from any other source,

We note, however, that included among the "considerctions" used by the
BSEB in evaluating propossals were the following questions, listed under
"Record of Past Performance:"

()) Has the offeror held previous cost type contracts
with the agency or otner Government esteblishments?

(2) Vere schedule commitments generall .rcet?

(3) Did the contractor solve his own technical
problers, or did he rely heavily upon the technical
staff of the agency?

(4) Ves there an unusually high number of contractunl
problens vhich might be attributed to inflexibility,
nelvete, or leck of cooperation on the part of the
contractor? .

(5) If there were cignificant coat over-rung, were
they due to an incompetently low initial cost es~
tinate, or to valid problems which could not have
been anticipated?

(6) Does the proposer have an acceptable business
and finoncisl rating by Dunn and Bradstreet?
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The information upon which answera to these questions couldq be dased
was not required by the RPP to be included with proposslas and in fact
was not included in AVCO's proposal, Neverthelzss, off'ercrs, including
AVCO, were eveluated on the basis of theae "consideraiions," Buch an
evaluation clearly required either personal knowledge of AVCO's prior
performance or documentation regarding it distinet from the propousl
itself, We are advised that the SSEB conaisted of the Glasgow Alr Force
Base Commander and personnel from Strategic Alr Command deputates, While
this record does not establish that the views of the contracting officey,
who is statioyed at Glusgow Air Force Base and thus ia subordinate to
the Base Commander, were related to or considered by the BSED, it does
suggest that the evaluation was at least partially based on information
external to the proposals, despite the Air Force assextions to the
contraryo .

0

Although we do not accept tho Air Yorece position with respect to "

how the evaluation of past performance or prior experience wae ace
complished, we' are wnable to conclude that the eveluation process wag
substantially rrejudicial to you or that the elimination of your pro-
posal was the result of bad faith on the part of the contracting officey
or other Alr Force personnel, We note that past performarce counted for
a relatively minor percentage of the total evaluation points awarded,

and it appears that your proposal wos not in the competitive range be-
cause of relatively low scores received in other aveas of the evaluation.
In this respent, the Air Force states that "AVCO's propocs’. legked the
depree of exccilence to qualify es one of the companies vithin the com-
petitive range for this procurement," and as noted ubaye, the SSEB
belicved your proposal was wenk in the important avens of management ang
organization., The record providees no basis for our taking exception to
that statement, Accordingly, we must conelude that rejection of your
proposal and the subsequent award to Tumpane were not {llepal or improper.

In your letter of Jwly 120, 1972, you question the sward to &hmpane
of & contract that deviated from the Government's etaffing plan included
as Appendix D'to the IFP, fTnat plun, which indicated "esitirsted personrel
requirements" of 416, was "establinhed as the ‘level of effort' required
for the performance of the proposed contract" by parsgraph 3a(b) of
pection D of the RF'P. Tne Air Force reports that initial proposals were
to be prepared on that basis, but that it was anticipated that the
staffing levels were subject to change during contract megotiations.

The fact that such a change was negotiated with Tumpane has no bearing
on the original evaluntion and determination of what proposals were in
the competitive range.

-
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You &18y question why the Air Force made award while your protest
vas pending , especially in view of your offer to continue providing
operatiop amd maintenance services beyond the June 30, 1972 expiration
date of youx contract for zero fee, ASFR 2-407,8(b)(3) provides that
sn award wiZll not be made during the pendency of & protest unless the
contrectimg officer determines that the itens to be provided are
urgently required, or that delivery or performance will be unduly de-
layed by fadlure to make award promptly, or that a prompt award will
otheryi g be advantageous to the Government, The Air Force has advised

us that awaxd had to be made without further delay to meet the planned .

starting date of the new contract, which called for an increased scope
of operatdozss and maintenence work, including the support of mission
aircraft, wni that a "prolonged contractor transition reriod would have
increaced tkw risk of encountering labor problems * * #," Notice of
intent % awnxd vas furnished our Office on June 13, 1972, pursuant to
ASFR 2-1407,8(p\(2), and award wus made on that date., Our Office cannot

object to tkt award wider these circumstances, U9 Comp, Gen, 369 (1969).

Fox the foregoing reasons, your protest is hereby denied,

8incerely yours,

PAUL G, DEMBLING

|For the Comptroller General
of the United States
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