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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D.C. 20848

April 19, 1973 o%

Faudl B, Boyd, Esq,
Attornay at law

P, 0, Box 358 BEST DOCUMENT AVAILABLE

Beiee, Ydaho 83701
Depyr Mr, Ioyd:

Reforence is mada to your lettera of May 31 wnd Beptember 21, 1972,
provesting on behalf of Idaho Aireraft Compnny, Ince (Idaho), caainst
the solicitation of offern under, and the award of any contract pursuant
to, Request for Proposals (RFP) No. R3-72-83, fssued March 24, 1972, by
Reglon 3 of the Foreast Survica of the United Btates Department of
Agriculture,

ne record dlscloses that, for the past several yenrs, Idcho has
qualified aa o fixed=bane resident coorakor ot loise, Idehos, and has con=-
tracted with the Foreat Sorvice to provide eir tonker avallability at the
Boine Foreast Borvice bpae for the nurpose of forest fire control, Indor.
to fseuence ef the 1972 Reguest Lor Iropescls, o teen from the Foreol '
Bervice Division of Fire Contrel, Repion k4, visited Idahn on larch 8,
1972, to survey thut Cirm's focilitica, Under Forest Bervice resulations,
personnel. fron the Diviecion of Fire Control are responsible for desipnetirg
rasident bases, Ag a rasult of that survey, the Division of Iive Control
notified the Acsistant Razional Porester on lMarch 10, 1972, thot, 4n its
opininn, although Idaho wua a fired base operctor, the company did nol
mect the reauirenments of ¢ reaident operctor as dcfined undor regulation
LG=3.7102-1 (Befinition of Resident Operator) of the Forect Bervice Proe
curemznt Repulations (FEPR)., A report detniling the rersulta of the gure
voy cnd docwmenting these £indingo ves propared on Maveh 21, 1972,

Concurrently, in the intercnt of effecting a ronatory cuving in the
procurcmont of eir tanker services, the Porest Baervice wes contumplating
combining the Forest Service Leses at Grand Canyon, Oregon (Hozion 3),
and Doise, Ydaho (Nemion W), /La the Division of Firo Contirol responsible
for both regions had determined thot the alr tankor requirmients of
Region 3 wvould terminate at cvproximately the eame timo that ¢the alr
tankor requiremants of Rondon b would begin, only cuc wrbended term con-
tract ves deemsd nccencery. Ypereforc, vben Ideho was deterndned not to
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qualify as a resident operator at Boise, Xdaho, RI'P Ho, R3-72-88 was
coxposed o as to soliclit proposals for one intersregional aircruft
contract, The aireraft in quesiion were to be shared by the Boiss and
(irand Canyon bases, with the solicitation describing Boisa, Idaho, as
a nonrosidant base,

By letter of April 7, 1972, Mr, Paul ¥, Bhort, contracting officer
for Region 4, formally informed Mr, M, G, Snilanich, president of Idaho,
of the Forest flervica's determination that Ydaho did not qualify as a
reaidont operator, and the reasons for that determination, Prior to
recelpt of the April 7, 1972, letter from Mr, Ghort, I, Gmilanich
transmitted to Mr, Short a letter dated April 8, 1972, inquiring as to
why the solicitation in question licted Boise as a noaresident base,
and vhat steps wvere necnssary for Idaho to reacquire the preferred status
of a resident operator, On April 11, 1972, Idaho advised Mr, Short that
it would review the Aprid'7, 1972, letter of the Forest Service, On
April 16, 1972, Ideho disputched a letter to Mr., Short protesting the
decision of the Forest Service to declare the Boise baso a nonvesident
base in the solicitation dsrued by Region 3, Upon receipt of that lete
ter, Mv»., Short advised Idaho to direct its protest to Region 3.

Between April 8 and April 16, 1072, Mr, Bmilanich conversed with
Mr., Bowman, the contracting officer for Regfon 3, lMr, Omilanich alleged
that hie “grandtuther rights" in relakion to the Boice base were violated;
that he had sold several aireraft hecause he wns under the impression thut
the Forect Service would furnish him other elrvcraft end beceus:,the Fore!c
Bervice informed him that cortain of his adreraft vere unsuitedble as clir
tonkers; that it wvus wnfalr for the Forest Service to change aireraft row
quirements without pffording the air tanler operators involved proper
notice; and that Loise wvas incorrectly determined to be & nonresident base
On April 16, 1972, lir, Smilenich returnci his proposal solicitation peckaxt
in en uncompleted state, and enclosed & letter of protest eddressed to the
contraeting officer for Reglon 3.

On Aprid 27, 1972, the offers received were opened., FProposcls were
received from Howkins and Povers Aviction and from Btell Aviation, with
Idcho's incomplete proposal cnd lettur of protest noted, The nmuccessful
olferor wap deternined to be Havking and Fowers Aviation.

On Jay 4, 1972, Mr, Bowman replied to Idaho's April 16, 1972, letter,
protesting the various actlons of the Fforest Service, N2 denlied the proe
tent, atnting that all similearly situnted eireraft operators were treated
fairly vnd were judged by the oame criterda; that Idcho n2ither ovned an
aly tonier cirernft nor was involved in the eir tanter business; thot
edecunte notice of the types off nireraft reguired by the Forest Serviece was
Given to oir tonker aneratore; and that the Ioise egnd Grand Canyon bases uere

pronerly corbined,
BEST DOGCUMENT AVAILABLE
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(n May 18, 1972, Mr, Smidanich provested Yo our Office againit
solicitetion of offers and award of a contract for fixed wing air tankers
by the Forest Bervice wunder Solicitation No. R3~72-88, oOn lay 31, 1972,
you submitted to our Officz, on behelf of Ydaho, & memorandum in support
of that protest, During the pendency of the protest, in view of the
urgent and compelling need for initial attack alr tanker services, award
of the contract was wade on ,fune 27, 1972, to Hawkins and Powers Aviation.

On Awgust 1, 1972, in response to our request of May 19, 1972, the
Forent Pervice suhmitted en initial, edministrative report on this matter
deted June 28, 1972, and & supplemental administrative report dated
July 28, 1972, DBy letter dated Scptember 12, 1972, the contracting officer
for Reglon 3 subnitied an additionel report to the effect that the Forest
Service had never insisted non requested that the protestent pell or dis-
pose of any aircraft in any manner, 1In response to these reports, you
submitted to cur Office, by letter dated September 21, 1972, & memorandum
in opposition to the Forest Service position, supplemented, on September 27,
1972, by & memorandum drafted by Mr. Smilanich entitled "Summary of Idaho
Aircraft Co,, Inc,," dated September 21, 1972,

In responsc to a request of Mr, Smilanich confirmed by you in a letter
dated October 16, 1972, a conference on the matter was ascheduled on
lovember 2, 1972, At that mceting, sttended by lir, Smilanich amd reprecens
tativer of both the Foroant Service sad the General Accounting Orfice, the
icoues involved in this matter were Jdiscussed. ESubsequently, in response
to o requesy of our Office deted Novenber 17, 1072, lMr, Bleine Bowen of
the Foreat Srvice, by memorendum duted December 2), 1972, and submitied
on December 27, 1972, eloborated on ppecific points of his cgency's
procurement, practice and procedure.

Initialy, ycu contend that the regulations employed by The Forest
Service in refcrence to this procurenent viere not in offect and therefore
wvere iliegelly wtilized beceuse the repulations were not eirculated, nor
were they publiched in the Federal Register, nor vere they properly
edopted by the Forest Barvice eccording to the requivenents of law, In
support of this contention you allege that lMr. Bloine Bowen, Chief of
Forect Service Procurement Mansgement, stated, in a letter dated June 15,
1972, that the new Procuwrement Regulations vere not adopted as of that
date, Thue, yvu argue that the entire solicitetion negotiated pursuant
to these regulations shouwld be deeleored null and void, and that the con-
tract should be resolicited,

The Bederal Regulations pertaining to the Generel Procedures of the
Forest Bervice of the Depnrtment of Agriculture provide, in part (36 CFR
200,4(b), (c), (a)(1)):

(L) Procedures for the conduct of Forent Scrvice

eetivitics cre iosned un dirceejves by the eentrol
of'fice 0i' the l'orest Service and by the fiela offices

listed in Sec. 200.2. o
| 3. REST DOCUMENT AVAILABLE
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(¢) Directives includs: (1) The Forest Hervice
Directives Systen comprised of the Forast Service
Manual nand related Forest Service landbooka # # ¥

(2) Forest Service Directives System issuances
are published under delegated avthority as followe:

(1) The Foreat Service Menual and Forest Service
Handbook issuences are published in the 0ffice of the
Chief Hy the Division of Administrative lansgement for
use by all Forest Service units, (Enphasis added,)

The FSPRs are issued, under such delegated nuthority, ae Volume 28 of the
Forest Bervice Handbook, in conjunction with the applicable provicions of
the Code oi Federal Rogulations end the Departwent of Agriculture
Procurement Regulations (AGPR).

AGER U-1, 008 (Agency Implementation) stetes, in pertinent part:

¥ ¥ agenciea within the Depertment mey publish in
the FEDERAL RDIISTER irmlementing regulotions deemed
necessary # # ¥, Detailed inotructions of interest
primerily for 1n"crnal ggency pguidance vill not be
published in the FFDERAL REGISTER.

As TOPR kGel,104~7 provides that "the FEPRs erc written to provide
directions end standards of performance for agcéncy intcrnel uee of (&) war-
ent materiel in FPR and ASPR and (b) other material from special lews end
regulations peculicr only {o the Forest Service," it io cpparent thut the
I'SPRs are not requived to be published An the Federal Register, Furthers
more, the record indicates that the Forest Service had distributed copiev
ol the propesed procurcrent reguletions to the air tenker operators, as
provided by & Forest Eervice memorandum dated /Harch 2k, 1972, to the Ree
gioned Forestors, and hud cirewlated cmong the¢ operators carlier proposed
drafts prior te that dute, . Tnus, it is our opinicn thut the Forest Sare
vica hac algo provided uwdequete expouura to its proposed procurement
regulations pertaining to procurcrent of air tanker-services,

fthoush, in relation to this specific procurement, the Forest

S8ervico has implemented the principles contained in the proposed reviused
I'SFRs, in addition ‘to those contcined in the published reguletions, such
action does not require this O0ffice to recommend cancellution of the pre-
curenent, The FSPRs do not enunerate & opecific procedure vhereby pro-
vosals are nade effective, and in facth ;6 CFR 200,k contermlates o system
viiereby such intorneld policien end p”o eduren cen be emended ond Jeples -

nented on rhort notice, In this ;uauanco, {ho Doyrecot Gervice heoe inade
cutf that the princinles conteinzd in the proposed revioed I'SPR should
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be made applicable to tho procuremsnt in question, There is no
indication in the published reguletions that{ proposed regulations can=
not be implemented prior to the proposed regulations! effective date,
end in the instant procurement all interested offerors were cognizant
of the proposed regulations and were equally subject to thelr para=
meters, In such a situation, whera the competition appears to have
occurred on en equal basis and where no offeror is prejudiced by the
exercise of the egency's diseretion, it would be inprudent to assert
that the agency has violated the offeror's competitive righvs and that
the subject solicitation should be doclared null and ve %, B-176425,
Octovber 18, 1972; B-167609, Wovember 13, 1959, Ve therefore ere of
the opinion that your contention that the procuremsznt was ¢anducted
illegelly, becnuse regulations not yet in effect were followed, is
without nerit,

Hith respecel to your argument that the Forest Service's
determination that Idaho did not qualify as a resident air tanker oper-
ator wus arbityrary, capricious and unsupported by the facts, the Ferest
Service contends that Idaho would not presently quelify as a resident
operator under the definitions containcd in either FSPR hG-3,7108 (1969)
or FSPR lG-2,7102-1 (proposed), or the definition preeented in A Study
of Torest Service Prosedure FYor Contracting Alr Terker Service rnd A
Rew Foliey Yor huch Coatiacting (Ostoser |, 1001), approved Ly our
Orfice in B=-15795L, Decemper 15, 1655,

It 14 owr considered opinion that the Forest Service determination
thet Ideho would not have qualified as & resident cperator wnder any of
the three definltions cited above is supported hy substantinl evidence.
Purcuant to these aforemzntioned definitions, a resident operator is
required to miintain en office at a specific airport, to heve waintee
nance facllit es, ovmed air tenker eirearalt, ecployces, quslified pi~
Jot(s) ond nechende(s), cnere parts, tools end eaunipment for the type(s)
of airereft owned, The Mareh 10, 1972, letter frow the Region 4 Divi-
cion of Fire Control to the Assistant Neglonal Forester indicated that
ldecho did not own on alr teawker alrceraft, did not cmploy & suflicient
nucber of machunics, and did not porscos tools, cquipnent end apare
parts for approved air tenkere, In the adminisérative report dated
June 22, 1972, the Fores{ Service further cdvised that four eir tankers
were sold by .deho, in 1971, and the one T2l eir tanker presently ovmed
by Ideho wns inoperable, Although the Forest Serviee indicated to our
O0ffice by letter dated December 27, 1972, that a reasonsble emount of
aeireraf't repalr can be alloved an operator betwecn the time his facil-
itlien are pourveyed and the time the aircraft is required, all indica~
tions pointed to the conclusion thet wn inordinnte ampunt of time was
reguired to roturn the eireref't in question to & state ol cdecuate
repoir. Ve pelieve the accurmledion cf the linted deficicneizy, cone-
clelly tihe failure to painiuin an operalle edr tinlier, provide chegunte
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support for a determination, pursuant to any or all of the three
definitions in question, that Idaho could not qualify as a resident
operator, B-172177, Auguat 17, 1971,

. It is your contention that Idaho's "grandfather rights" on the
Boise, Idaho, beoe were violated by the Forest Service, Although you do
- pot epzoifically identify those rights, nor do you refer to & provision
of the regulations and/or contract where such'rights" are contained, we
belicve that you may refer to the provision contzined in both FSPR LG
3,705 (1909) and FSPR LiG-3,7105-1 (proposed), whereby a contract may be
rencved for twe additional years by matual egreemont of hoth the cone
tractor and the Fovest Bervice, As the June 22, 1972, report of the
Forest Bervice indicatad that the contract betveen the orest Bervice and
Idaho (No. 50-255) was entered into on April %, 1939, and rencwed for the
allowable tine in February of 1971, the {wo-year renewal period hed cxe
pired, Additionally, the Forest; Service has expreassed its desire to cone
tract for these services on different terms with a -potentially different
contractor, . Therefore, 1t-is our opinion that any renewel rights Idaho
may have had expired vhen the Forest Sorvice decclined to excrcise its
option to contract with the protestant, B-167003, Heptember 9, 1939,

You next argue that the FSPRe required the Forest Service to notify
operators of changes in contract equipnent requirements by Hovember 1
preceding the dete of the new contract; that the Forest Service failed to
80 notify Idahoj that lduho relicd on the agency's failure tc supply the
notlce es o rapresentetion ty that ecageney that the ctatus quo wes to be
rointained and thus did not procure new eyainment; that as o resuit of
this justificble reliance Idnho wus projudiced; ond that the Forast Sere
vice therefore has effectively violeted the protestor's right to due
process, .

Althouch proposed FPEPR 4G-3,7107 do2u not reguire a request for
contract cetion to bLe milasitted prior to Hovesber 1, en early draft of
thot nection did so repulre, Howvever, as that requiremont was deleted
vhen the finel draft vwas componed, and &8 that scction nevor required ths
contracting of'ficer to communicnte tio the opzrators the contents of the
requent, we consider your reliance on ¢his "regquirement" to be insorrect.
Additionnlly, while the Forest Service proctice of informelly notifying
elr tanker operators of eireraft requircmengs before the isscuance of Ree
quest for Proposalc may be henelficial, ond althouch the Forest Service
contends that Jdoho was given adequate notice of the aireraft chunges, we
can f£ind no regulation requiring notice of chenges of equipment in advance
of the RFP, It 1z our opinion, moreover, that ceeh air tenker operator
is eftorded vdeauate notice of th2 Forest Scrviee requirements beccuse,
purnrunnt to resndetion hie5,7103 (Repusst Sor Propocels), the RFP proe
vides Yedl procpeciive contrectors vich fnforcotion they neel to {furnish
prepozeds thal ere conplete end responsive to inc reovivenants,"

. . !t
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In reference to the combining of the Grand Canyon and the Boise
bases, you are of the opinion that such action was illegal, and in
violation of the I'SPRs, You further contend that such acition, even
though 1% is effected pursunnt to a progran of fisca), responsibility,
drives away the responsible operators e&nd subjects the United Stateg
to contracting with unreliable transient operators who are singularly
. motivated by profit and who provide lenos than adequave service, You
pese your argument on the fact that reguletion 4G-3,7102 (1959) states,
corceriing Forest Bervice policy relative to negotinting contracts for
air tonker services, "The policy is to select and nesotinte contracts
for ecch base," You therefore contend that the Forest Service is
unable to negetiate one contract for two bases, i.e,, an inter-regional
ccntract, ‘

Proposed FSPR 4iG-3,7108 (Request for Proposals) provides that
"% ¥ ¥ Ixoept when two or more boses are to be contracted uader one cone-
trect, o Requeat for Proposals should be issued for each desisnated
bese # ¥ #," In this connection, it chould elsn be noted that FSPR lig«
3.7109 (1959) authorized the contracting officer to prepere & Request
for Proposals for either & base or an area. We interpret the tern "area,"
as distinguished from the tern ™uase," to denote the circumstance whereby
tvo or more bases are located in one contipguous geographic location, end
therefore one prospectus soliciting cuch an inter~rezionel ccntract for
that location would alfo have been proper vnder the previous regulations,
In view thereof it is our opinion that +ra action of the Forest Service
in combining the beses and issuing one ircer-~vegionel contrect was proper,

You elso allese that several other operators had sdvence notice from
the rorest Bervice itaself of the aireraft fesired Ly the Forest Service in
1972, = You contend that such action vas delrimental and prejudiciel to the
Idcho Alrcraft Cormany. In support of yowr argniment you refer to the let-
ter deted February &8, 1972, from R, B, lcbride to the Director of Iire
Control in vhich a chenge o equipment for 1972, with the concurrence of
the eoperators offected, vas formelly proposel, The Yorest Bervice, in
its roport dated July 19, 1972, denied that the Lwo operators nentioned
were contacted, 'Une TForest Service subhnitted a ocuppoiting staterment ine
dicating that such a contingency was never discussed yiith the eperators
in question, since the propossl to change ¢lrceraft vaas at thet point quite
tenuous, In view of itc contents, it is our opinion that the nbove-
refercnced letter indicates that Region 4 would, et that time, have pre-
ferred to operate the P 2V aireraft mentioned, assuming that the concerned
operators would agree, but that the letter does not stund as evidence
supporting the allepation that the oporetors were contocted concerning
the use of different cirereft in 1972 before Region L subritted its
raply.
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Finally, Idaho argues that the Forast Service, and particularly
Mr, Paul Short, have miuled and injured the company by deliberate mia-
vepraseptation of factas, Ideaho contenda that it was harmed when the
Foreat Service indicated that no changes in either cquipment or the
resident operator at the Bolae baae were contemplated for the forth-
. coming year, thus causing Idaho to believe that %t would again qualify
23 the Boise renident operator, Additionally, Idaho elleges that the
Forest Secrvice withdrew itc resident operator status becnuse, among
other reasons, the company did not own an air tanker aircraft, notwithe
standing the fect thet Ideho had disposed of several operable air
tankiers as a consequence o advice from the Forest Hervice that sueh
air tenkers were obsolete in thet region, Idoho has failed, however,
to subnit any docunentary proof of the veracity of such allegations,

In reply to such charpges, the Forest Service apeceifichlly and
cateporically denies that it ever repreaented such facts to Ideho, and
states thet the Forest Bevvice nevor acted in any way to mislead Idaho
a8 to the proposed equipyment changes, thr~; statupn of the Boise bane res-
ident operator, or the velue or utility of the Idaho aireraft air
tankers, It is, of course, the responcibility of the protestant to
docwment end cubctantiate the grounds for his protest, B-171¢55,
Jeauery 5, 19724 B-163718, Junc 28, 1938, 1In consideration of the
record before us, and in view of the lack of documentary evidence
presented by the proteastor supvorting these cherges, we must accept
the pncition of the Forest Service an voing correct,

In view of the lforepoing, your protect is denied.

Sincerely yours,

PAUL G, DEMBLING

For the Comptrcller Genersl

of the United Biates
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The Honoradle Earl X, Butg
The Seoretary of Agriculture

Dear Mr, Beeretary:

Reference is made ta a protest of I'daho Afyoraft, Ina,, sgainst
the offer nnd solieitstion of bLids purewant to Reguest for Proposals
(IFP) No, R3-72-88, iomwed March 24, 1972, by Region 3 of the Forest

Service of the United States Department of Agriculture, vhich wes the
subject of severul reports from the Divector, Office of Flant and
Operations, to this Office,

Although we have denied the protest, copy enclosed, we believe
the proposed Forest Eervice Procurement Repulabions relating to ne-
gotianted contracts for air tanker mervices nve, in several instances,
somevhat vapue and swoceptidble to various :lnterpretatims. Addi-
tionally, the procedure utilized by the Forest Bervice vheredby final
drafts of FGPRa are made effective and pat into operntion is not
enunerated in FSFR 4G-1,1, and thus the reviasion of these regulations
may foster esufusion coucerning the status of various FEFR provicions,

Ve threefore mugpest thet concideration be glven to amending the
Forest Cervice Procurement Regulations to reflect wore specifically
the eredentials and conipment desired by the Forgst Service of the
regident operators, Thus, in relction to FFER hG-3,7102-1, the regu~
lation might well reflect whether the ownéd fix tanker io required
to be presenily opercble, and that at leept ope alr toizer oo ovmed
must be of the type desired by the upcoming splicitation, In refere
ence to FEPR UG-1,1, ve believe the procedure viiereby fined drafts
of proposed rezulntions are made effecetive ¢ Procurenent Regulations
and the process puramant to vhich such preopoged repgulations could be
implemented prior to the applicable effeetive date, should be speci-
fiecd., Finally, considcxation should be given to promilgatica of an
FSPR section ‘vhilch would atate the conditions, if chny, under which
proposed reviuilons to the FPorest Service Repulotions nay be implemented
prior to their adoption.

The files recelved with the meveral yeports from the Director
axre roturned,

Bincerely oura,
PRUL G, PEMELING

. \ For the comptrolle» General
of the Unitlcd &laten





