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£-176985 April 20, 1973

¥ried, Frank, Narris, Shriver &
Rampelnan

Suite 1000, The Watergate 600

600 Wew Vanpshire Avenue, NY,

Washinnton, D.C, 20037

Attention: Joel R, Feldelnan, Esquire

Gentleran?

Ve refer to your letter dated December 18, 1972, and prior
correppondence, concurning your protest on bchalf of Sanders Associates,
Ircorporsted, against the awvard of 2 cost-plus-incentive fee (CPIF) con-
tract to AFL fervice Corporation under rcquest for proposals No., DAAEOT-
72-R-0280, issued Ly the Aroy Electronics Cozmaand, Fort lommouth, New
Joraey,

The RFP was {ssued on February 29, 1972, for the duaign, fabrication,
installation, systen integration and testing of three each Recoiving
Systers, Radio, AN/USQ-( ), Engineering Development Modala, Enginser Teot/
Service Test (LT/ST) type, plus repalr parts, technical data aund ancillary
itess, including an option for a training program,

Section D of the R'P econtained the following statement of the criteria
for proposal evaluation ard their relativa fuportanca

D,1 DRASIS FOR AWARD
Any award to be rade will be based on the best over-all
proposal with appropriante conaideration given to Technical
Proposal, Past Perforrance/Hanagenment, and Coat Considera-
tion in that order of inportance,
Of the 2 factors sct forth abeve, Technical Proposal, by
far, is tho rnost dnportant factor and bears greater weight
than the other 2 factors conbined.

Of tho last 2 factors, Pnsc¢ Performance/Management bears
tha greater weight,
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To receiva conaideration for eward, a rativg of no
less than "acceptable" must be achieved in cach of

the 3 fsctors.

In addition to a detailed listing and description of the factors
and subfactors of the technical proposal criteria, and a description of
the pasat performance/managesent criteria, the RIP provided the following,

with respect to cost consideration:

e, Cost Consideration:

(1) Cost Proposal: In evaluating the quoter's proposed cost,
the Coverrnent's concern is to determine the prospective con-
tractor's underatanding of tha project and their ability to
orpanize and perform the propoeed contract,

(2) Coat Realiesm!: As part of proposal evaluation and in
order to minimize potential or built-~in cost growth, the Covern-
nent intends to evaluate the renlism of quoter's proposed costa
in terms of the quoter's proposcd approach, Proposals may be
penalized to the degree that the proposed costs are unrealistdi-
cally low., To assist the Covernmment in cvaluating this area,
quoters are required to furpish the following information - a
brief but comprehensive atatoment concerning the estinating
procedures utilized in preparing this offer to specifically
include & description of the orpanization for estinating,

Cee v _

(3) Rent~Free Use of Covarprent Production and Research
Property, ‘ASIR 13-502 and 13-503: (ASPR 3-501(b) D (vi)).
Any conpetitive sdvantage which rnay arise from the rent-frce
use of Government Production and Resecarch Property shall be
elininated by adding to cich offev/quotation for which such
usa is requested cn evaluation factor equnl to the rent allo-
cable to thi{s contract vhich cthan-iqa waild have been charged
for ouch use as computedl in 2ccordunce with ASPP 13-404.

The solicitation established April 14, 1972, as the closing date for
receipt of offerors' propossls. Five tinely proposals were received by
the procuring activity, including sulminsions from Samders and AEL. QOne
of the proposals was found rot to fall within the coppetitive vange. On
April 24, 1972, the four rennining propesals were submitted for evalus-
tion by a technical tean conprised of approxinately 30 expericnced
enginecrs. Cost propneala were withheld from the techn{enl team until
after lay 30, 1972, Technical clarifications were requested from the
offerors on ltay 15 and 16, 1972, and technical addenda were received fron

-2 -

BEST ROCUMENT AVALABLE



I~1769E5

all four proposzrs on May 19, 1972, Fach propoaszl was numeyically
srored under the technical criteria listed in section D of ths RFF,

In rogard to the peven evaluation fuctors under the technical proposal
portion, Sanders and AEL achieved identical scores under 'Material,"
However, Sanders vas considored superior to AEL pa to each of the
re¢nalning aix factorz, with the difference in score between Sanders
and AEL ranping frox approximately 1 to 8 points, When the scores of
the eaven factors and snhfactora wera weighed and averaged, Sanders'
score under the technical arsa excaeded AFL's Ly approximately 20
prints, vhere the naxirun attainabie point count vas 320, The tech-
nicel cvalvation tean concluded chat Sandera had submitted the best
proposal fron a technical standpoint, aleo racogniring that AFEL had
submitted a food propoxal, The evaluation tean detormined that the
other two proposals were unacceptable considering the technical scores
they had attained, A rccormendation wps nmade on Hay 26, 1972, Ly the
technical evaluation tecm that an award be madm to afthen Sanders or
AYL, The contracting officer, however, nade a deternivation that all
four proposalx vere either acceptable or susceptible of being wmade
acceptahle. Pursuant to this detercdnation, cechnical diecussions ani
cnat nejotistinns were conducted with eacli of the four offerors during
tha period of June 5, 1972, threugh June 12, 1972, Theae discussions
uid not revult in any revisions to the technical scoring,

The "Fast Perforrance/Manageaent” and "Cost Consideration' arcas
vere pot nucerically acored, although rcspectively they were approxi-
rately one~fourth and one~fifth as important as tks "Technical Arca,”
ATL nnd Sanders were deemad acceptable in the ""Paat Perfornance/
Hanagenent" area., The cost proposals of both AEL and Sanders are
reported to be realistic, reflecting an adequate understanding o the
Covernpment requirenents, and both were therefore considared catisfactory
in this areca. 7The procuring activicy concluded that any cost realism
variance was not sufficient to permit discrinination between the two

offerors on this point.

L]

All four renaining offerors were advised on June 14, 1972, that
thieir beet and £innl offers were to be received by June 16, 1972, The
best and £inal offera sybmitted on that date did not change the tech-

nicel scoring.

Upon consideration of the evaluation results, tha contracting
officer melected the proposal of Sanderas as representing the greatest
value to tha Government since it achieved the highest technical neric
rating, had a satisfactory vecord of past performance, and was jwlged
to be satisfactory in the cost considcration evaluation,
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The contracting officer's rasomendntion for an award to Sanders
vas subnitted to tha Fort Hopmouth Procurement Board of Awards for
raviev on June 21, 1972, On June 26, 1972, tha Board of Awards unani-
moualy disapproved the proposed award because it was felt that the
differences revealed by tha tecinical evaluation wera not significant
enough to warrant avarding the contvact for a higher cost figure when
considered with the satisfactory ratings achieved by both AEL and
Sanders i{n the past perforrance/manapement and cost considaration evalua-
tion categories. Subsequently, a Department of Defense funding problen
developed resulting in the procurement being placed in a "hold" status
until August 25, 1972,

A Source Selection Review Brard appointed by the Director, Procurement
and Productiown, USALCOM, perforuwed a roview of tha selection on September 6
and 7, 1972, and concluded that the Sanders' technical proposal was not
significantly superfor, In view thereof, and since both offerors were
rated accaptable in the past perfornanca/canagoment and cost areas, it was
concluded that avard should be made to ACL bhecause ita target prico was
$2,384,836 less than Sanders., AEL received au award on Septenber 12, 1972,

Basically, it is your contention that award to AFL was contrary to
the applicable RFP evaluation criteria and Armed Services Procuremcent
Regulation, TYou point out that under the stated evaluation fornulae,
technical, past performincc/management, and cost should have received
evaluated weights of 51, 25, and 24 percent, vreapectively, and that upon
application of such weights Sanders’ proposal would clearly receive the
highesat overall score, With regard to the techuical proposals, you
state that Sanders received a "auperior" rating snd AEL was rated as
"marginally acceptable,” for a better than 8 percent advantage,

You also Bay thit it can be inferred from portions of the
adnini{strative report 'furnished you that Sanders received or should
have received a lagher rating for the second moat iuportant factor,
past perforrance/manapensat, In this comneation, you express doubt
that ALL could mateh Sandera' record with respect to the small percent-
ag~ of overruns on s largfe dollar volume of contracts, and state further
that there 1is no other company with Sanders' experience and expertice in
developing the a2quipzent involved heras,

Wieh respect to cost considerations, the least inportant of the
evaluation criteria, it is your position that the record indicaten
that Sanders outscoreld AEL undor a proper application of that factor
as spelled out in tha RFP, In this connection, you assert that cost
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considerations vere pot concerned with the quantum of costs, but
rather with tha roalism of the proposed costs insofar as indicating
the offeror's understanding of tha project and its ability to prevent
cost overruns, You point out that Sandera' experlence and record of
performance in this field leave no roon for doubl as to its higher
rating in understanding tha project and as to its cost realism,
Furthermore, you refar to portions of the adninistrative raport as
indicacing the contracting officer's conclusfon that Sanders'! proposed
costs wers more realistic than AEL's, You also quote the followving
scatence from the LLOH cost analyats' raport on the Sanders' cosat
proposali

The cost proposal of Sandera Associates is realistic
considering watcrial is adequate avd properly priced,
the man hours propoaed are very close to all Govermment
eatimates, the man hours are properly priced, the over-
head rates are proper and the fee 1e reasonible,

Pased upon rle foregoing, you contend that there is no way that
AEL could have received an overall rating as high as Sanders and,
therafora, the avard was improperly made to AEL, You contend that
awvard was erronecously based upon the fact that AEL's proposed costs
vere more than $2 nillion lower thun Sanders' proposed coats, contrary
to the expreass terma of the RFP, ASPR, sound procurement policy and
decisions of our Office, In other words, it is your contention that
vhiile the RFP provided that costs woulil be evaluated on tha basis of
realism in relation to offaror understanding of the project and ability
to meet the targat coats, they were in fact evaluated on the btasis of
vhich offeror proposed the least "nunber of dollaxs." TYou also point
out that whereas Sanders proposed a tnrget fee of 8 percent, a shave
ratio for underruns of £0/20, with a waxjaum fae of 15 percent, and o
share ratio for overruns of 50/20 up to & zero fee, 95/5 up to a negative
fee of 580,000, AFL's contract contafus a target fec of 8.5 percont, a
shara ratio for underruns of 50/50, a share ratio for overruns of 85/15,
and no negative fea, Furthermoré, you argue that the cost evaluation
criteria were in accord with ASPR proviaions which recognize that in
cost~reinbursenent type contracts estirated coshs and proposed fees
should not be considered controlling (ASIR 3-8305.2) &and that in rescarch
and developrient contracts award shiould La made to the organization having
the higlest competence (ASPR 4-106). 1In this connection, you have cited
sevara) deceisfons cf our Offfce in which we have recoguize¢d and approved

such principles,

Finally, you contend that the contracting officer aldicated his
responsibility to exercise hip independent judgrient in eelectiug the
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contractor, contvsry to ASPR 3-801,2, and accepted the decision of the
Source felection Advisory Council, even though the technical and cost

evaluation corraittees wviio actvally evaluatel (he proposals recormended
award to Sanders,

With regard to the lattor contention, tlo applicpblae regulation
scts forth the contracting officer's responsgibdlity with respect to
enterding into contracts und as to price navotiations, Vhile the regula-
tion scates that deternination of the suitability of the contract price
resta with the contracting officer, 1t recognizes that he may seck the
asaistance of various specialists or "higher authovity! in resolving
natters related to effective contracting, Delezation of authoricy
Yo, 3-71, signed by the Cormanding Ceneral, USAFCOM, on January 5, 1972,
linits the authority of contracting officers to sign contracts without
approval of higher authority tc those not in ¢xcess of $100,000, Arrcy
Procurec.ant Procedure (AFP) 1-450.1 requires that' whera limitations are
imposed by the cognizant; head' of procuring activity, the contracting
officer shall ensure that proponed awards al.all be raviewed by Board
of Awards in accordance with APP 1-403,52, Xirthermore, section 1~
403,52(a) of the Amny Procurenmant Procedurs rv:quires Bonrd of Avards.
raviev of all contracts of §$10,000 or rora, with certain exceptions not
here relevant, and roquires that the Loard adviae the contracting officer
of its findings and racommandatinons based upon its review of the inputs
{fron manbers of the contracting officer's tean. Fron the record in this
case, it i3 clear that the contracting officer followed the required
procedure and agreed with the recomendations of the roview authordtieas.

In connection with its revicw of the evaluation, tha Scource
Salect{on Review Board reports in a memorandus dated September 8, 1972,
that in view of the ovarvhelmivg importance of the technical proposal,
it was necessary to po into the cvalustion in considerable depth, The
Poard concluded that the gradine of the varfousz subfactors of the tech-
nical propoaals t1ag genrcrally consisteat vith the back-up fuformation
and ssorc zpplied, llovaver, the Poard felt that there weve insufficient
dincrininators in connection vvith the techni.cal approach, Therafore,
the evaluations conducted were revieved and rcesbers of the evaluation

teas ware incexviewed,

A menorandun preparecd by a wenmder of the Toard in connection with
your protest states it vas evident to the Poard, that the CEFLY LANCER
program is not dependent on & major technological brenkthrough, Instead,
it 18 ctated that the program vequires systess integration of several
gtandard subsyetems vhich were either Covernuent furnished or contractor
procured requiring limited davelopment for fustallatiou on the aircraft,
It is pointed out that the technical problens for the contractor are to
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integrate the individual apubsystems alroady developed fnto a unificd
systen} develop necersary interface suboystemsi design the inatalla-
tion on the aircraft, including the particular problems of antenna
installation; and calibrate and chock-out the completas systen,

Although there ia a technical interface with the ground control con-
tractor, there ara d2finitive specificationa for this interface, thereby
alleviating any undue risk, Further, it is indicated that fundamental
to the technical succeas of the progivam are the Position Location, Data
Link, and Intercept capability of the system, It is roported that
analysis of the conposite scores revealed that the woat signiffcant
technical aspacts such as Fogition Location and Data Link were tasked
by so many other factors that tha Board could not depend on the raw
numerfcal total scores as truly indicative of the technical merit of
the prypoeala, It 18 reported that the Bosrd concluded that the point
scores' for technical rerit rating could only he used as a guida,
Therefora, the Board felt it necessary to go decper into the technical
evaluation since the absolutq values or differences in technical merit
scores could not be used as the discrizinating factor to distinguish

between the technical proposala,

With regard to Fosition Location, both proposala were reported to
be good, Sanders received a higher point score (23.4 compared to 21.7
out of 27,5 points) bLecause itas proposal was somewhat more specific.,
llowevar, the Board Jid not considar the difference in score to be

significant in this aresn,

With regard to the Data Link, the engineering specianlist, notwith-
standing the diffcrence in point score (13,4 for Sanders and 11.9 for ALL out
of 15.3), stated that there was no atandout choice, both being completely

acceptabla,

With regard to gencral design, it s reported that engineering
testicony before the Doard digsclosed that there was no substantial
difference betwaoen AEL and Sanders, although Sanders received a score
of 3.0 compared to 2.9 for AFL out of a 4.0 point maximua., An enginecer
concerned with evaluation of mechanical aspects of peneral design reported
that neither Sanders nor AFL stood ocut against the other in this area,
Thus, the Roard concluded that the point spread did not support any sub-
stantial techafcal difference betwean the two propocals,

The Board then exanined the arca of past performance/management, and
concluded that both Sandera and AEL were acceptable i{n this area, The
Board also considered the arca of cost consideration, first in connection
with the cost proposal, and Becond, {n conncction with cost realisa,

Vnen rated against the independent Governnent cost cstimate for cach
propocor it was deternined that Sanders was about 10 perceant over the
Covern~ent cost estimnte and AEL was about 10 percent under the estivuate.
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The Board examined the pouaibility of overruns, from the standpoint of
potencial Govermsent exposuve, and deteruined that even with a 28 percent
overrun on the part of AEL, that cost to the Goyernment would still be
less than Sandera performing without an overrun, The Board concluded
that both Sanders and AEL weve acceptable in the area of cost considera-
cion, In conclusjion, the Source Sclaction Review Poard was not convinced
that the Sanders proponral was superior to the extent that it warranted
the expenditure of the extra funds indicated by the Sanders proposal over
the AEL proposal, The Board therafore concluded that the award should be
rade to AXL as the low offeror with a completely acceptable technical

proposal,

In 50 Comp, Gen, 246 (1970), our Office considered a case involving
a negotiated procurement for research and development services to be
perforued on a cosi-plus-a-fixed fece basis, There an award was pade to
the offeror (TI) which had proposed tha lowor estimated cost, even though
a competitor (SRL) received a higher technical merit rating, The contract-~
ing activity spocifically determjned that the differences in the technical
proposals, \Mich were regarded as ineignificant, did not justify paying a
price differential, 1In indicating that tho deterninative element in the
decinion was the considered judgment of the procuring agency concerning
the aignificance of the differences in the technical proposals, we stated:

In responae to SRL'm allegation that tha lower cost
eatimnte subnitted in the technically inferjor TI proposal
vas considered as controlling, we are advised that the
technical differencea in the two proposals did not warrant
the incurrence of additional costs that would have been
occasionsd by accepting SRL's proposal. 1In fact, the
technical evaluation team considered the diffcrence in
point scores to be insignificant. * & &

* & % Je view the avard to TI as ovidancing a determina-
tiou that the cost prenium in making an award to SRL, based
on its alight technical superiority over TI, would not be
Juatified in light of the acceptable level of effort and
accoriplisicaent expected of TI at a lower cost., The concepts
expressed in ASPR 3-805.2 and 4-106,5(a) that price is not
the controlling factor in the award of cost-reinbursenant
and rescarch and development contracts relate, in our view,
to situations wherein the favored offeror is significantly ‘
superior in technical ability and resources over lower priced,
less qualificd offerors. * % ® 50 Comp. Gen. at 24B-49,

We belleve the situation in the instant case is analogous to that in
the above quoted decision. The "Past Performance/llanagement' proposals
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of AFL and Sanders were regarded as acceptable, The "Cost Congideratjon'
proposals of each was alao regarded as acceptable, Further, the procuring
agency found that vith regard to the "Technical” area, no significant
superiority discinguished the two proposala.

You contend, hovever, that the prospect: of a $2 million cost saving
is {llusory, since such "savings" would bLe realized only if ALL were able
to perform at its estimited costs, HKince a cost-reimbursement ccntract
vas to be used, we agree that tha coat of performance could not Le known
until after perforrmance was completed, It appears fron the record, hovever,
that the Amy did not merely accept the proposed estimated cosits but prepared
an independent cost estimate for evaluation purposes, The Aruy therefore
assessed the realism of all coste proposed by both Sanders and AEL., Im
these circunstances, we believe that it is proper to glve weight to a com=
pariscn of proposed costs and independently e¢stimated costa, 50 Conp,

Gen., 390, 410 (1970),

In support of your contention that the award was improperly determined
on the basis of the quantun of dollara, which was not an evaluation cri-
terion, you cite 52 Comp, Gen, 161, B~176223 (Septeuaber 25, 1972), The
case involved two fixed-price-~incentive contracts in which "price'" was not
made a specific factor in the secticy of the RFP listing the specific eval-
uation factors and in which the relative importanca of price was not
eépelled out in the solicitations, but was incorporated ac an evaluation
factor through Standard Form 33A, paragraph 10(a). We stated:

* # % Nothing in the ASPR provision requires the
elimination of price as a listed evaluation factor,
What is required is the listing of all factora other
than price which arg, to be considered in the evaluation
of propossls. while the RFP's indicated that price would
be considered, since prica was not listed in section D"
of the WFP's, offerors were not informed of its relative
importance vis-a-vie the evaluation factors which were
listed, This failure to show the relative importance of
price is countrary to the longstanding view of our Office
that intelligent cowmpetition roquires, as a matter of
sound procurenment policy, that offerors be advised of the
evaluatior factors to be used and the relative inportance
of those factors. 49 Comp. Gen., 229 (1969). Ve believe
that each offeror has a right to know whether tlhie procure-
nent i{s intended to achleve a minirum standard at the lowest
cost or whether cost is secondary to quality, Competition
is hardly sexrved 1f offerors are not given any idea of the
relative values of technical cxcellence nand price. Wa
believe & complaint is justiffed if in such circumstances
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a raterially suparior offer is rejected in favor of one
offering a lover prica, However, that is not the caoe
here, It is our unduratandin& that the Alr Porce found
litele differcncas 4n tha tehhnical qunlity of tha offers

at isoue, Connequcntly. an awvard solection based on price
differaence cannot be reparded as prejgdicial ‘to Serv-Alr
and tha faflure of the REF's to indicate the relacdve wveirht
nf price &2 an cvaluntion factor cannot nffect the validity
of the propnsed avards, (Undoracoring oupplied,)

In the instant cese, "price' as such was not included in the evaluation
criteria, Wowover, "Cost Propesal” and ''Cost RNealisn" were so liasted and
the relative weight of '"Coat Consideration' was atated, Xt 1s clear that
these factors will deterzine the ultimate Yprice" or "cost" to the Govern-
went and offerors were apprisad of their irportance and weight, Furthermore,
the racord indicates that AEL's cost proposal was considared from the stand-
roint of realisn and considerad acceptable, In this connection, we note
that the Cost Analysis and Cost Realism Statement of AFL's proposal, dated
June 1§ and mupplevented Septenber 6, 1972, states:

Tha coat proposal of AEL is realistic considering
naterial ias sdequate and properly priced, the rnan hours
preposed are very cloge to all Covarpment eatimates,
the man hours are properly priced, the overhead rates
are proper and the foe is reasonabhle,

You huve referred to Government Solicitation No. DAABO?-73-Q-0170
88 evidencing the rmethod the Governaent would use to indicate 4f and
vhen estimated costs and proposed fee are to Le factoro in the avard
evnluation. Specifically, solicitation No, -0170 contains a parallel
section "D.3 e. Cost Considaration" to that found in the mubject RFP,
In addition, in clauee D,3 c, of solicitation No, 0170, the following
staterent was alded:

Consideration must he piven to the astinated coat of the
contrect performance and the proposced fea in the evalua-
tior, for award.

Therefore, you argue that the shoence of a cimilar statement iw tha
instant solicitation nhould be intcrpreted to mean that cstimated costs
and proposed fee would not Le considereod. Ve cannot agree. We believe
that a statenment suchk as tha one quoted above in appropriate in order to
eaphasize the icportance of cost in the evaluation of proposals,

Fowvaver, we do not bhelieve that the absence of such a statexent in

the solicitation tzay be interpreted to uean that price would rccoivc no
consgideration idn the avard aclection,
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In this regard, we note that under the last listed factor under
"Cost Consideration", nanely, "Pent-Free Use of Goverpment Production
and Research Property, ASPR 13-502 apnd 13-503", it is provided that
any competitive advantage which may arise from the rent-frec usc of
Covern=ent production and research property shall be elininated by
adding an evaluation factor, This ipndicates, of course, that prica vas
to be conaidered a factor in the eveluation,

In regard to your comtuntion that fauwders wat roquivred by the
Covernment negotiaturs (o propose o lese advantujeous fea avranfenent
than AEL, the contracting offlcer states that the torps verae the
subject of negotiation nnd "pot amiething inzposed® by the Governuent,
Further he states that Lie attavpted to nopotinte the teras he regavded
nont appropriare for ecach proporal,

In sucmary, we find that although Sanders rcceived a higher point
score in tho initial cyaluation of technical proposals and the contract-
ing officer initially xecomended award to Sanders, Arny pxrocedures
required that the avard selection be reviewed at a higher level within
the Army, Aa a result of this review it wvas determined that the point
spread betveen Sanders and AFL did not give a precise plcture of the
relative perits of the technical proposals and that in fact the proposals
were substantially aqual in technical merit, On the other hand, it vas
determined, bascd on the Army's analysis of the cost proposals of the
two firms, that AFL'a proposal was significantly more advantageous from
a cost standpoint, It wvae the conslidered judgment of the reviewing
evaluators, after weighing both technical and cost factors, that an
award to ALL would be in the beat interests of the Covernuent.

He do pot find that thao Army's judgment vas unreasonably exercloed,
An evaluation of the type conducted here must be sufficiontly flexible
to permit reasonable decisions by tha Governaent evaluatore as to which
proposal best meata the nceds of the Covernnent, Wihile wa believe that
technical point ratings are useful as guides for intelligent decision-
meking in the procurement process, there is no basis in law or regulation
for concluding that evaluation sceras prepared at the initial level of
the evaluation process are binding on the agency evaluators at the higher
lavel., Rather, the proceas should permit the reviewing board evaluntors
to usu the point acores togethar with their own judgments as to the
relative rvierits of the propoaals.

Vith regard to the aignificance of cost in the evaluation, it
should beo emphasized that the Arny did not simply rely on the estinsted
costs of performance as sulafcted by the offerors, We can understand
your objections to & cost evaluation based solely on each offeror's
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estinatfon of costs under @ cost-reinbursement type co ntract, The
procuraciont rugulations pake it cleax that undue emphnnts m1y not be
placed on such cost estiuetas, ASPR 3-803,2 and 4-106,5(a), Hovever,
we think ¢ is appropriste snd perhapa evan an ohligation of ths
contracting agzney to independ :ntly evaluate the propored coats and
consider guch irdependeat evaluation In the swvard salactiom,

In pegotiated procutenents of this kind it ia. fncumbent upon tha
contracting activity %o salect tha succesnful contractor od some
reagsonable banis consfstent with tha evaluation factora mat out in
the solicitation, Ve think that standard has been nat in this casa.

During our consideration of this matter wa reviaved thass portions
of the Army records which contain the fourca Selection Review Board
findiags, As indicated above, we received from tha Army a memorandum
for record prepaved on Octobar 18, 1972, by a member of ths Boaxd in
response to the proteat, Neither of these docunents has Laen rsleased
to Sandera bacauzs Arxy states that they “consist nf internal Covernizent
cormunications containing staff advice nand evaluations of contractoss'
prorosals by Covernmont parsonnel and, thus, these docusents are not
subject to relcase in accordance with the exeaptions set forth in para«
graph 10e of AR 345-20," 1In accordanca with our long-standing policy in
this regard, we have honored the Army's request that this information
not be released to tha parties, unless it has otharvise been made public,

B-175004, October 12, 1972 (52 Comp. Gen.198 ),
Fron our review of the record in the instant cafe, wn are unable to

concluda that the Department of the Aruy has arbitrarily exorcised the
discretion comitted to it in evaluating the offors or in makipng an avavrd

to Amao
Accordingly, your protecst is denied,

Sincerely yours,

PAUL G. DEMBLING

JFor the Cocptroller Genoral
of tha United Btales
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