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o A : COMPTROLLER GENLRAL OF THE UNITED STATES
A ,*-_.’ WASHINGTON. O €. 20848

B-177668 April 24, 1973

Ocean Bystema, Ine,
NL4O Isaac fFewton Industrial Square Jorth
Reaton, Viwginia 2207

Attentiony Mr, E. Ay Browm
Managz2r, Governnent Bystcas

Gentlcmeny

Ve are in receipt of your letter of March 28, 1973, and prior
correspondence, proteating the award of a contracf, by the Naval 8hip
Systems Comand to Ocean flearch, Inc,, under request for proposals
(RrP) W00 «72-N-0569(Q) for aiveraft nalvage, deep recovery, and
related ocean engineering services.

You contend that the award shonld have becn male to your company
because it wvas deteruined to be capable of performing the services and
proposed rates which were lowor than thoae offered by Occan Bearch, In
that connectim, you have atated that when "best and £inal™ offers were

solicited “price became tho primary banis for making award of a contract,"

In support of that poaition, you have astateds

"Bent and final" are camonly used "words of art" in the
Govenunent cantrcets ficld vhich are alvays used in cone
nection with price. Whenever this term is quoted 4t

indicatea that en avard will be made to ‘the lowest bidder,
e

Further, you contend that the astual reason you vere not selected for the

overd was becauss your proposal was downgradcd s you had indicated thnt
the overheal rate vould be 127 percent whereas it had been 162 percent

in the past and for falling to price a TV camera for a hypothetical Job
order, '

You are correct that your canpeny wvas determined to be capable of
performing the cantract nmerviceas However, the "Basis for Award" provie

sion in the RFP provided that the primry consideration in determining to
wvhon awvarnd would be mde would be wlilch contractor could performn the cone

tract in & nuner post advantageoas to the Covermrents 1n that regnxd,

each offcror's candidatea for the lcy poasitions of senlor project mannzer,

cas \JIMmiw 1\\ ,]’\\
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project panager and project coordinater were evaluated againgt the folloue
ing criteriag (1) the candidate's previous experience in search and »ecov-
ery at the lovel at vhich he would function under this sollcitation; (2)
other pearch and recovery experiencej (3) other general maritims experitnie;
(%) special training of a related paturej (5) any special elrouwstanses
which mdght be of ifrportance in evaluating the candidate's ability to parw
form in the giwmn pooitim, ‘

For smenior project manager, & position viich requires "a ascnior
panagement individual gqualificd to be in charge of tasks of the greateat
difficulty end Limortance,™ Ocean Scarch's candidatea were both evaluatod
as highly qualified based primrily on their extensive experience (vhile
erployees of Ocean Byatems) and tralnings On the other hand, Oczan Gys-
tens' candidates vere evaluated leas favorably, One was detemined not
qualified because o insufficient maritine experience, having Just entercd
the raritine industiry in October of 1971, and for rot pogsessing oay devone
strated corpotence \n specific search or recovery cperationa, JHa qualie
Tications also were downgraded for failure to exhibit any specislired
related training such ag in submrines and/or salvage diving, Ocean Syoe
tens' aeccond candidate was detemined to have gufiicient training, He,
hovever, lacked the experience scught since he had never hefore been &
seniar project mancger and had participated in relatively fcw airvraft
search and recovery operations, Therefore, he was categorired as a
rotential senior project managex, but not a proper candidate for the
yregent job,

The other key pexrsornel requested in the solicitation were a project
mnager, "a highly qualified individual vho m=y be asaigned to asalnt a
Scniar Project lanager in perfonmance of a taak or to be in charpge of a
toagk to which no Benlor Projent jlanager 48 asoigned,™ and & project
coordinator, "a qualified peraon, based at the Contractor's Wasuingtan,
D.C. area office and continuously available for assignment in ony aspect
of a specific task, whose fnction ic to provide lsison /ole/ corzmnicas
tion, and planning services betveen the Project Manager and the Supervisor
of Balvage throughout the dwration of the task, lie is the vperational
interface in the material and personnel aspects of the task with yesponui-
bilities corresponding to thoue of the loglatics Coordinator in hio field,"

For these positioms, Occan Brarsh's condidates were all rated clther
hiphly qualified or qulified by virtue of cpceific setreh and xecovery
experience, particularly with atlreraft, snd/or cxtengive training in elther
engineering or other related arcan. On the other hand, the only candidate
pirroposed by Ocean Bystems who was evaluated as qualified wos a condidate
for the projcet manager positien. His qunolifications far the job vere
baised on engineering orlcntation and bactground in diving, salvege and
mocaing. Oceen Byotem3' other candidate for the position wes decmed not
qualified becavnse of dnexperience in adreraft salvage and deep recovery.
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Purther, the persag proposed by Ovean Bystezs for the poaition of
project coovdinntor was evaluated as not quelified, having had little
experienca a8 o project coordinator or in any othor maritine opera-
tions capacity, In oddition, his contruct ndministration cpecialiat
backpround wvas not deamed particulnrly applicnble or relevant to the
ponifion of project coardinator,

While you eaitend that your candidates for the various positions
did ponseas certain attributes that qualified them for the various
positions, it 4a not the function of cur Office to evalunte proposals
or to substitute our Judgment for tlhwt of the contrecting officimls,
B=167302, October 17, 1957, end B-175L{0, Angust 3, 1972, Morcover,
it does not appear that the contrasting agency nbused the broad diascre-
tion 4t has to select the contrastor wiv can perform the contracst in
the panner most advantageous to the Governwnt, De173427, Horeh 1N,
1972, Bee, olso, M. Bteinthal & Co. v. Beasana, W55 P 24 1209 (1971).

Although you have contended that the reason your propssal wos not
selected was because of the overbead rates you offered and the failure
to quote a price for a TV caxcr, the ageney record indicates that the
rvagon Ocean Scarch was aglested wns that §t was considereld to be baticy
qualifisd to perform. In that regard, ean August 8, 1972, newranden in
the record recognived that the mates offered by your campany were aboat
20 percent less than those quoted by Ocecan Bearch pnd astateds

2. In gpite of the lowcr rates quoted by Ocean Byatans,

we have decided to select Occon Scarch because, in ouy
profcssional opinion, the key to gsucczas or failure of

the type of palvage operations contagplated undar the

KPP dcpends dircctly on the qualification and experience
of ey contrastor persannel. By refercnce (a) we have pro-
vided & caparisan of personnel ualificationg offered by
Ocean Systems and Ocean Search which clearly indicates that
from a technical or operational gtandpoint, Occan Bearch
is ouperior.

3. In cur opinion, the operational consideration involved
for outvelpghs the financinl consdderaticnys and accordingly
raquest that the subject 27 Ve evnnlel to Ocean ficarceh,
Ince,

Froa the foregoing, it is apperen’, that price veo considered in the
evaluntion of proposals and it wns deteamined that the qualifications
of the osuccessful offeror outwveipghed that fastor. 1In 50 Cop. Gone
110 (1970), it vas held that in a ncgotinted prosurcment it is within
the discrction of the cantracting agency to determine that it is to
the Govermient's adlvantage to uuord a coitrnet to other than the low
ciferor.
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With vespeot to your cantention that “best and final® are terms
of art pertaining to price and 4hut the solicitation of your "beat
and final offer" after diascussions with you indicuied an intention t9
npke price the prime considerntion in the selection of the contractor,
wi obasrve that the Auguat 3, 2972, letter that made the sollcitutior,
referred Lo deffciencies in the yroposal and indicated that the purpose
of the letter in requesting "best and final offers™ was to provide an
oppartunity to aubmit revisiona, Thus, the terms were not used in the
npeaial gense that you have indicated, Further, newhere in the detter
is 1\ stated that price will be the principal consideration fn the
selection of the contrantors In the oircumstances, the letter appears
to have been no pore than corplinnce with ASPR 3-605,1(b) which provides
that;

% # ¥ \henever negotiations are conducted wvith several
of ferora # % # a]) offerors selected to participate in such
nezotiationg # # % phall be offered an 2quitable opportunity
to submit such price, technical, or other revisions in their
proposals as may result from the aegotiations, # & #

The quotel section doen not restrict the solicitation of revised cffers
to price. Moreover, in D-172836(1) and (2), September 29, 1971, our

Office upheld an avand to other than the low offeror even though bvest
and final ‘proposals were solicited prior to the awvard selection,

In view of the foregoing, the protest is denied.

Bincerely yours,

PAUL G, DEMBLING

For the Comotroller General
of the United Btates
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