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Teied Caapany, Incc;rpomted
#2911, Berikyaku
Urason City, Olinavn

Attention: Mr, Yeiichi Iskeanurs
Vice President

Gontlenunt

Reforence is mado to your lettier of Decembor 12, 1972, and
sunjeqguent correspondence, reguesting consideration of & claim apainst
the United Gtntes in the smount of £20,488,53. %his amount reportedly
reprecents cceverance pay end cdminintrative expenaes incuryed in cone
ncetlon with dismicsul of 54 .0of yowr employees. The employees vere
diemissed when tha requirements for packeging, crating and preservation
gervices at Camp Smedley D, Butler, Okinawa, vwere reduced under contract
Ioe EASTHOO-TLC00TS, :

7y

Denie), of the instont cleim by ths contraoting officer was the
rubject of ar appacl Ly your firm to the Armed Hervices Board of Con-
tract Appeals (ASBCA Fo,1l7123, Octobsr 24, 1972), The Bourd determined
that "# # % puynmeznt of ths appellnnt's claim 48 not permitted by any of
tho contract yrovieidns,” It was, houover, sugpested by the Roard that
you iipht hove o elndn baged on the theory of mutusl nistal:e or innonent
cisrepresentet, 99 on Laa part of tho contracting officer, Oinea the
AES3GA lacky eutaority to conpider puch cluins, yvour appettl on these
growds var ainmissed, lovarthelans, yvou were adviced in the Baard's
cecloion that reliaf hoased on these theories ripght he obtained from the
General Aceovatina Of0ice, Accordinedy, you rcauceted this Office to
confider ftha rmaritn o your claiy,

Initially. ve should note that, based on tha Supreme Court's decision
in 8 & T Contrastors. Inge., v. United Gtates, 406 U8, L (1972]), we no
loager review Duard of Contract Apneals decisicas pursuant to the dice
putes clause of a controct, absent & encuing of frawd or bad faith.
N-1708972, Jume 1, 1972, 8ince you do not allene Cfraud or bud falth, ve
are bound to follow the Ioard's determinastion denying your sppenl pure
tuznt to the tewms ol the contract, |
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The other basel suggested upon vhich relief might be granted are
mutusl mistake and innocent misrepresentation, It i6 our conclusion,
however, that the facts of the case fail to aubstantiate either of
theae theories,

The administrative repoxt states that the solicitation in ques=
1ion was issued on lay 1, 1971, Because of the possibility of a slowe
dovm in the Vietnam conflict the request for proposals included the
following provisionss

"s0-2l4, GUARANIEED MINIMUM: The Govermnent, recognizing
the uncertsinities in quantitiea undor this contrnct will
guarantee to pay the contractor a sum equal to his 1abor
and overhead cost, not including profit, for any given
month that quantitiea offered are below the level of the
aforeseid costs, The contractor will compute hie charges
on the cubic foot unit and if the tolal invoice is leas
than the guaranteed mininum then the Govermment will pay
‘this minimum to the contractor. IXf the total involice is
in cxcess of the minimum then the total invoice yrice will
be paid.”

+ YRC-R5. The contractor certified that his costs, plun
overhead, lesg profit for uny given month will be S .
Thiso amount rvepresents tha total labor cofis for thoae
labore / sic/ that the contractor intends to employ and
- who vere presznt for the totnl avuilable labor hours reguircd: '
to perforn wder this contraot.

Three proposals were received, and the Taield Campany, Incorporated, the
guccenssfwl offeror in prior yeurs, vas loy eqmein, ‘Tadei ingerted
$35,000, in the blenk provided in pavagraph §C-25. HNegotintions were
then coniucted.with Taied, Althourh no written estimnte.of the requiru-
rents wne included in the solicitution, it ves oprarently assumed by both
partics that requivemonus would contiinue et opproxiwstely the ocone rote
as during the previous year, Pcymentu for pervices rendered under the
peior conbrect averaned ebout §35,000 per month. lowever, it vaa
apparently recopnized by both partiea thot the actual requirements were
contingent upon the level of the confliet in Vietnnm.

It Js reported thnt during negotintions, HMr, Nakemura stated that
with a guarantee of £25,000 per month Taiei could furnish 200 men and
that baseld upon past experience this vould be suffleicent to meet the
Governuent'o neede, Therciore, the partics aqreed to include o
§25,000 por ronth idnimea in the contracts It io reported thet the cone
treet woes cirned on Jwy O, LLTL (ith pordpzsance o cLrnenes on
July L, lc"l) On June M3, 1071, bath tho eoateacting officer ond the
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coutractor were inforned thut the Govermment's requirenents were not
to encceed {25,000 per month, I% appears £rom the record that at that
tize you had not hired any wdditlonal employess in antlcipation of
parforzance of the cubject contrant and that the length of service of
the (iemicsed exployees ranred from 0.1 to ho0 years, There is ns
inilication that the contracting officer, or any other rensponnible
Governeant pergomnel, bad eny Jmouwledge prior to coatract award that
thie Govermaent'e reqauirements were to be othar than anticipated,
Furtherryrs, there i6 no indestion that the negotintions were cone
ducted other than in good feith,

In rererd to your slain for relief bazed upon rutual mirtake,
the fucte and circunstances of this casa do ot estndblich that a
pistake reconnizable aug a basis for refoyning the cuatrach was rade,
As plated previocusly, the contruet provided for payrent to your
£imm of a monthly nininem of 25,000, ropardleas of requirenents,
evoa thourh 4t wiao anticipated that the laxines'! requivesnents for
ficeal 1672 woild be mbout {35,000 par month, beesuse it was recogs
rized by both parties that thw need £or wervices was dependeat in
part on the level of astivity in the VYictnarene conflict, B2Both you
and tha coatracting officer made certnin azewnptions concerning the
esntinucd lovel of the conflick, and thz cuntract speefficolly trovided
for this vontingencye. 4o ve stated in one decision "# + 2 coveryons
who contracte in rclisnce upsn opinions or boliefs coacerning thex
lmsus Lhat these cpiulony and beliefs are coglectural, und makes hie
geracmant in viow of the well~lnouwn fiet that they pey fuxn ouz Lo
bs pdotukon, 6.3 eoocumss Lho chanceas tlud they will do co." D-167091,
April 1, 1970, Dofuareabion iz avefluble when the uritten inetruemant
dooa not coyraeidly enrrept the grreecnt of the yertien, 3 Corbin on
Controcys B 6Lh (AC050). linre, the uwritten comtract did cxpress the
intent of the povtica, Theraforvw, we rust conslude no lernl roelind is
cvailebie under the theory of putusd riciche,

WLth resard Lo the Qodnm for rclied boosd wron pherenreteniation,
this Ofice has eomitistenbly held that "# & #lieve is no bagie Sor
relisf vhen, during the tera of o requiren:zuts convruct, the huroerte
actus) reguirencnt ¢oses nodh corvespand uith Lhe cotinnied nealsz, unless
1t can bo thodn that the catirntion were noc hused on the vept inforie
{lon nvailahle, ox bad foith, fraud, or plereprescnintion was cnercised
in cobticating Lhe requiveacnts” DB-LT0l?, Vebruuxy 9, 19713 sce aloo
L7 Coupe Gone 355 (1925)3 37 Coope Gon, GE8 (1953). After revicwing
tho racord, ve can £ind no evidence to indicate that the Governnent's
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estimate OF itn requirements was based oh other than the best infor-
mation avniluble to the contracting officer at the time, Accordingly,
there is no legal basis upon which ue hay authorize paymant of your

. fincerely yours,

Paul G, Demhl4inp ¢

For the Comptroller Gsneral
of the United States
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