I o921 ¥l

. \“\ ; ‘-'_F____.__—_-—-——-
- [ )
u." [A) I'

v
3 ,’ COMPIHOLLER GENERAL OF THE UNITED STATES
’y:;:, WASHINGTON. D).C, 20348
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B-177400 Novesbar 19, 1973

Trans Country Van Lines, Ing,

3300 Veterans Hiptway '
Bohanmis, L, I,, llav York 117}

Attentiont Larry Binasnfeld
Auvddt Control

GCentlanent

By your lstter of July 20, 1973, you requsst reconsideration
of our decision of Jurs 15, 1973, B-1T7400, 52 Corp, Gen,
disallowing certain additional driver and driver overtima charges
for the transportatiaon of electrical instauments froa College Foint,
Iev York, te ¥hite Cands, New Maxice, under Goverrrant bL1ll ef lading

No, D-5546937, dated August T, 199,

In that deoision, this Office held, first, that since there
vas no provision in the rates tendsrs of Traus Country Van Lines
exprussly providing charpges for 4ha regular driver's overtims in
addition to the line-haul charges, there was no basis for the
paymant of ¢rertine for the regular driver over-and-above the line-

heul ehargos,

Soonndly, it was held that the shipper need only pay extra driver
charges of £5.75 por manhour af regular tine and $7.7% per manhour ef
overtins because the higher yates eof £8,00 for regular time and §12,00
for esvertins--applicable when servioes are performed in Naw York City
and specified counties--vere not applicable for services perforiwd
between Yew York City (Colleze Foint) and Vhite Bands, Kev Mexitn,

In your latter of July 20, 1973, ysu stats that your request
for reconsideratieis "is solely restricted te the application ef iates
and charges for additionsl lshour utilired as an additioral driver,”
It Vould appear, therefore, that you sare only contesting euwr yrior
doterniration of the sprropriets labor cliaxrpe fer the additionnd
driver, liovever, en paze 2 ef your request, you agsin question our
cenclusien regaxding tha paymsnt of evertime for thes yeqilar driver,
Furtherocxe, your computation of elwrges allsgedly dus includes
$oLk fer "Additional Driver Charges as Dilled,"” This is the samse
anount elained in yeur lotter of Cectober 27, 1972, which included
the payrent of overtire for the yegular driver, Thus, a3 weé intera
pret your request fcr reccnsideration, it is not "solely restricted
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te ths sppropriats lador eharge for the additional driver, FRather,
you alse seek yespnsidsration ef eur dstenzination with yegard te

the overtiras of tle regulay driver,

Bestion 217(a) of the Interstats Comrarce Act, 49 U,8,C, 317(a),
des that evexy coron carrier by motor vehicls is required to
publish and fils with the Intarstate Cormexce Coemiusion tariffs setting

foxrth its oluxpges fuyr all services in interstate or foreilgn ecomuerce,
By section !.1??;), %9 u,8,0, 317(db), sush & eormon esxrrier is prohide
ited from claxging, demanding, eollssting or yecsiving a prestar er
lesser or different ouzpensatisn than tlr: rates, fares or sharges
jablished in the tarif'ls filsd with the Intorstete Coaneice Cemmisiion,
vith a proviso incorporating the provisiens ef section 22 of the
Interstate Cecmarce Act, 49 U,H,C, 22, whiech permits transportation
free or at yeduced ratey for ths United Ctates,

Our deoiaion ef July 15, 16573, noted tlat Trens Country Van Lines
Governent Mate Tendsr I,7,C, Bo, 50 contains no provision for tha
payrent of evertine charges for the regulay driver, Iten 16, providing
for Accessorial Bervices, Joes incorporate by reference Governnent
Fate Tender (GRT) leseries, (Ite 16 actually refers te "Military
Pate Tendar” le-saries, liowiver, since our Office Las been unable to
locate any such tendsy, it ¢(an only be assunrsd that Trans Countyry
mst have intended te incorporate GRT l-serias, issued by the liovers'
and Varehousemwn's Association of Americs, Inc,, agent for Trana
Country Van Lines,) Newever, GET 1.V, effective May L, 1969, 1s also
Silent on the aubject of overiime charges for regular drivers,

In your roquest fur reconnideration, you point out that the cover
pase of GRT l-V stoatess

"For rules ont regulations governing the application
of this Tendsr of lates and Charges, refer to carriers’
published tarifif on file with the Interstats Cortierce
Coxission or ftate repvdatory boldy,"”

Iio further xeference is rmle te any rate, clierpe or provision in any
of the tariffs on file with the Interstats Carerce Comiesion,

Our Office Las located Tariff Jte, 45, MF-ICC llo, 67, effective
frem July 1, 1966, to February 2, 1970, filed by ths agent of Trans
Country Van Lines rsntioned above, liowever, once again, we lave been
unable to find sy rule or provision in Tariff o, L% providing that
& shipper is liadle for overtine char-es for the repular driver,
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Thus, there is no provieion in any of the rats ichednles filed
by Trans Country and its agent whiech axpresaly sxalulss the xogular
driver's svertine fron inclusion in the line-hauml yute, Noxr dd any
of the rate tenders specifically provide elaxges foy the ryrular
driver's overtima in additien tn» the line-haul chargwns. Wa,
therefore, sustuin eur prior decision decause, abhsent a provision
iv the caxrier's rate tendars, thoxre 19 1o bastis for the paymant of
overtire for tha regular drivor in addition ¢te the lina-Yunl cinrges,/

In the alternativa, you now contend that becausy an additie sl
driver was requested on the Govearmnrent bill of lading and bacause tine
Vo8 of the essence, greater-than-norval sexvice was inpliedly yregquested
by the shipper, In ¢;'v prior decision, hovever, it wae stated that
"theae s no Indicatien an the covering 111 of lading &nd there is
no evidonea in our f£ile that either continuouy service oy delivery
by & glvon date wes requestsd e alleged by yeu,” And you have sbe

tted no additiomal evidance with your request for retonsideration,

Whils the shipper did autheyive an additional driver in the bill
of lading, suclh an authorization does net oenstituto a request for
continucus, round-the-glock service, Thua, the inferencs which ywu
attermplt to Aiww=-that the, shipper irpliedly xequested the evertime
servici--1is umarranted, and we rust sustain our carlier dzaision
rearding the payment of evurtisme for tho repular driver,

In your requaat for recsnsidaration, yeun alno coutend that in
deternining tha sppivpriate labox charge for {(he addivienal driver,
our 0ffice misinterproted the wozd “performed” eontainnd in 4ten
170 of GRT 1~Y¥, Item 170 providas far a labexr eharge of §5,7% per
ranhour of regulay timo and $7.75 per marhour of overtime fer "all
services for which nv charges sre otherwisne preovided in tondsr when
such services mre requasted by the shipper (except in sreas
deseribed belew),” Hubsequent paragraphs contain exceptions for
cirtain aress, Among thess exceptiens 44 the provision that a rate
of $8 per manhour of ragular time and £12 per manhour of overtime
vill be payable “EI_L{EH BERVICE I0 PXFP¥ORMED YN{: # & # NOW YORK! law
York City and Counties of lassan, Buffolk, &nd Westcbester,"® :
(Rxphasis added) In your request for yeconuideration, you now sxrgue
that the word "perfurmod” peans furnisbed, You suggest that since
the additional, drivar vas furnished within Hew York City, the higher
rats is spprepriate, even theugh the services of ths additional
driver vers pei-formed botween Il'ewv York and Iew Mexdco,

This argunsnt has a certein Jogle, for the additional driver may
have hean drawn from the Few York City laboy fzoce and the carrisr
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may have bsen occpolled to pay & New York City wege, leverthaless,
the lansmaze of the tandar itself preciules such an interpoetation,
Tate tanlers are to Le interpreted socerding te the Jargumye they
cenvey aid slheuld be applied sccexding te their plain terms, A
tariff ur tander, laving been draftsd by the carrier, should be
construsd as having the weaning vhich it ressonadly weuld have te
ahiypers, United States v, Hisacuri Pacifia Tailvead Ca,, 0 ¥,
24 803, for 11955, cert, dnnig 355 U.8, ol 11055,3 : R%_\_‘%_:_E

Pﬁlm‘m Ce. v, Afchilen isen, T & 8, t Ry, Co,, 212 F, &

' It is :udﬂy sypirent that the crdirary and natural definitien
// of the word "performed” irplies pomsthing' ted or finished,
Xendal) v, CaurTann, T3 WM. B3k, Bss (1898); k3 Ceep, Gen, 13 (1963).
The censtruction of item 170 prepesed by Trans Ceuntxy enly Berves
tes exsate an wnbiguity as ty the meaning ef the word "performed,”
However, it {1 & well-eatablished prineipla of tariff interpretatinn
t}ntnnywbiguityortmumlw in the terms of & taxiff is teo
be resslved asninat tlw carrier, ss the authsr of the dscument,
and iy faver of' the shipyrer, ¢ & H Tyansportetien Co, v, inm.
Etates, 436 ¥ 24, %00 (\971); Uniied Btates v, Misseuri Pugific
Failvced Ce,, supre; United Statel) v, Btyl \iien Ce,,
Wa-}'(‘agas cart, denied, u.8, 856 (1953 } Groat
Terthern Ry. Co, ¥, United States, 178 Ct, C1, 226 (1967), Further-
nors, vhen a n\tn schedule s swoyptible te two possible intor-
yretations, eash preducing & Aiffarent 1ute , the shipper is leally
entitled to the lever rate, United Etgten v, Strickland Transportatien

Ce., supraj Unlon Pecifies Rai{lread Cy, v, United Gtates, 163 Ct, Cl,
RT3 (1953). Thus, we rmust affiwm eux yrior determinatien that the
higher rates for sexvices "parfermed” in law York snd counties
specified de net apply te sarviced eriginating in rav Yerk, but
sctually performed bLetvaen New York and llev llexice,

Thare are tve aldditienal matters dlscussel 4n your requast for
recornidere.tion which desexve brisf explavation,

First, you sssart that thirz COffice has contendsd that the shiyper
is not responsible "for laber slarges /for the edlitioral drivar
baned on excessive ties of 10 iwurs per day.,” In cur price decision,
wve agreed te pay for 10 hours service yer day by thoy sdditional driwr
over & yeried of four days, FCsotiun 595.3(“ of Title 49, Code of
Fediaral Regulatiens, provides:

‘&.
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"¥ % ¥ s yotor carrier ahall pernit er requ!
Ay driver wied by {¢ te drivn rer shall any sush
driver drive rrore than 10 heurs fellowing eignt
carsecutive hours eff duty # & &%

In your lestter of Cotcher 27, 197R, yeut claired that the alditional

driver dyeve during four, wninterrupted 10 haux perieds, Tus, by

agres’ng te pay fer 10 hours par day of Widitioral driver service,
/ this Office aprved te pay the maximm amount allowvible under kY

CFR 395.3(a).

Beoondly, you explain t!at since Departmeunt of Transgpextation
regulations enly ;equire that driver's lozgs be kept for ons year,
you ere unable te yreduce such logs for a shiyment which toek plasce
four years sxe, GCss 49 CPR 395,8(s)., You new asknewledgs, however,
that our Trangpertatien and Claims Divisien's sugcrstivn that driver's
1ogs be sulmitted with your bill was preper pursuant te b CFR 54,9,
Altheugh {¢t is unfertunate that the driver's logs have besn destroyed,
"' the fact remaing that you have submitted re evidence ef any type to
" varify the mmber of hours astuwally driven,

Furthercore, any argunent over the produstien of driver's lozs
is new frrelavant, We have bald ¢hat absent a provision in a earrier's

rate tender, eharges for a regular driver's evertire are incluwled en
the line~haul yate, 7The muber ¢f evertime hours driven by the
regular driver is, therefere, eof ne iapsrtancs, Additienally, we
have agreed te pay the raximm ameunt allovable under 49 CFR 395,3(a)
for the additiena) driver, Production of the logs would, thus, add

nething te your claim,

Accordingly, we st affism sur decision of July 15, 1973, The
sversharge of $112 you lrave received should be refunded prorptly in
erder to avold tre necessity for collestien by other availadbly reans,

Bincerely yours,

vaul G. Dexbling

For the Ceuptrollexr General
of the United Siatesn
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