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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINHGTON, D.C, 20348

B-178370 Ncverber 27, 1973

The Jionoxahle Yarl) N, Butz
The Seeretary of Aagriculture

Dear )Mr, Scerebary:

Dy letter dated Aprdl 3, 1973, the Dircctor, Office of Plant end
Operetionn, United Stutes Departuent ef Avriculture foruvnrded to us
a cloinm reletiva to o bid migtale by the irischhuertz Electrio Coni-
Dany.

Invitation for hids ARS-118-B-72 was iguued by the Acriculiural
Keoearel ferviee (AnS), United Slates Depasinent of Agriculture, for
furnishing end instadling an electrical distribution eystea in Nea
Orlcans, Iouinlang. The solicitation invited bids for Lanic Nid
Iten 1 end Alternete Item 1A, Alternate Item 1A required bidders

to state tha emount to Lie addzd Lo the Basle Bid for fiwrrishing
cirendt-brouker type wnin sultehresr in licu off the sviteheind-fuce

type requlired wder dasic Bid Ytes L,
Bidn vere opencd on June 26, 1972; oix bilds were recelved as
follous:
Loasic Did Alternate

Iten 1 _Item A
1, Frischhartz Electric Co., Inc, $172,022 ¢ 4,000
2. Vebb Electric Company 173,286 34, 349
3. Walter J, Darnes Electrie Co, 190,000 38,000
4, Larbert Electric 207,555 35,167
s Re E. Heuman, Inec. 224,185 35,500
6. Pratt Fernsworth, Inc, 228,755 46,930

Due to the great difference between Frischhertz!s bid ou Alternate
Item XA and the next low bid on that iten, Frischhertz vas coatogted
concerning posaible error in ity price for Alternate Item 1A,
Frischhcrtz informed AR, however, that it hird sent a telegram re-
vising prices for both items., Mricchhertz was advised that AR3 had
not received this telegram, Just prior to this discusaion, the
roqigitioning office had directed the contracting officer to
disreperd Alternate Item 1A and moke award for Baslc Bid Item 1 only,
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ARS8 received IFrischhertz's telegrem the next day on June 27, 1972,
at 3:h6 p,n, The telemram would have increused Frischhertz's bids
. for Bosle Bid Item 1 and Alternate Xtem 1A by 437,370 and §24,780,
respeetively, Weatern Union acknovledged in o lecter dated July 5, 1972,
that 1t falled to deliver the teleprom properly,

The contrecting officer deternined that the late teleprephiic
nodifications could not be considercd, and he euarded Contract No, L2~1k-
100~11468(72) to Fricchhertz for Barie Bid Itca 1 in the originel
bid emowmt of £172,023, lotice of nwird, requesting that the contracs
and surety documnents be executed aud retwned within 10 days, ves cent
to Frischhertz on June 29, 1972, Z /

Frischhiexrtz failed {o return the necessaxy documents, On July 18,
1972, the contracting officer ogain requested that tho exccuted con-
tract docvmentas bo returned immedintely and beo advised Frischhertz
that "% % # 1f he vanted to file a claim, ho ghould subiait to mou a
statenent of fact along with other supporting cvidence for legal
daotermination," Friachhertz did not rcply; however, the contracting
officor on July 12, 1972, did receive a telcphone call in Frischherti's
behalfl from Mr, Rey B, Potfork, B:zecutive Dircctor of the Constyuction
Induslry Association of New Orlecong, Incorporated, Subsequently, on
July 17 the contrecting offiicer received o letior from Mr, Futferk
requesting that Felschhoartz ba rellicved of any obligation to perforn
the contract, On Awguot 8, 1972, thn contrecting officer sent o cure
latter to Frinchicrtz pglving it )0 deys to return the exccurted
documenta; o copy of this letter vz sent Lo lrischhertzt's surely,

On Avgust 10, lr, Putferk celled to advige that the excceubed contract
would be maileds Thercafter, tho exceuted docwients were received,
and a notice to proceed was sent to tha contractor on Awgust 14, 1972,

By letier of February 21, 1973, Irischhertz requested a "fiua),
decision :ékelative to grenting relief due to feillure of {thely delivery
of telegraphic revisions to oripginul bid prices and Tor negotiating
a reasonable price adjustuent.," Frinchhortz contends that its
original bid prices were computed incorrcctly "% ¥ % due Lo o mathe-
matical error in figurec aupplicd Ly o potential subcontractor and
wiiich were incorporated in the contractor's original bid prices,”

It contends thet the contracting officer acted inproperly in sending n
Notice of Award to Frischhexrtz since the controacting officor ' # %
had full end complete lnowledge that there were obvious errors in

the contractor's original bid submission," fThe contracting officer,
on the other hand, stetes that no elaim of error was made joior to
the letter of Feoruary 21 and that the contractor, Ly accepting tho
contract and proceeding with the vork, velved any cleim it might have
against the Govarnment,
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Undex ordinary clyewmpstunces yo would not expest the contricting
officer te anbicipabc tho posaibility that the bidder would subrequently
clain o niatake in bid ufler the ovnrd vay nade, Jlovevar, in thin cuke
the contreeting officer was on notice of the possibility of o bLLL cover
in regard vo Itea A wnd the abtanptcd bPid podaicotion included Tbu:s
L and JA, VWhile we reepgmice that Che contreoving offlear wag not on
congtructive notice ol the woanihility of en crror on Ifcn 1 on the
besis of tho bid price itaell, ho should have been clerhed to the
posgibilivy of an ecrror on lten 1 as well as Iten 1A ohee he boeoeno
avare of the bidder's attespled price inercuses on both \heza, Vo
balicve that the prident course of vetion for the contrueting ofitieqw
prior to pny avard would have baon o agk the bidder wiether the
attempted yrice inescases reflected misteles in bid on bioth itens.
Moreover, the recoxd indicatea that Frischhortz did not wequlesca in
the avard, Alter the avard vap nude, the eomtrecting officer savined
the contrector thet it could filo o claia,

Ve think thin cnse £its within the rwe net Porth in 338 Comp,
Gen, 50% (1959), In that cesz a bidder allezed a pictihe in bid
bub wag ircorrectly toid that the bid cowld not bo withdram iue
sfiead of belung vdvised thut ib covld cwbindt evidence svhptentietbig,
ito allerned corror, Ve held that the blddcr prhoutd not be forceivs ol
fron reliol pinply bessuse it voub chictd wid excented ¢ coabroct in
rellonce upon the incorveet advice, Elndlaviy, va think that
Frischhertz should have been given the opportunity to cnboblish erroy
prior to the avard,

Accordingly, weo think thet if Frischherbs yresenta evidence to
esteblish the existonce of a miptoke, 1% would be evident that no
contrect wus ever eficoted at tho wrard price., (hris My Inc. v,
United Otates, 426 &, 2d 314 (1970) end 37 Gonp, Gen, 705, 707 (19L8),
Tho contrecting officey hes reported that o pubevanticdl portion of
the contract worlkt hug been cowpletced, Gince reseisaicn 3s no lonser
feasible wa vould dntevpose no objection o payment o e guventun
yalecbont or guentun neyudt besis, that is, the reasonchle velue of
the servicon and seoeratly cctundly furpished, L-157200, Outobos 11,
1965 and ¢, I, Monroc Menufectiwing Coxpany v. Unitod fb Lou, 143 F,

gupp, hho (1950).

Bincerely yours,
Paul G, Dembling

For the Comdhbtro.ler Gencral
of ¢he United Blatces
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