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COMPTROLLER GENERAL OF THE UNITED STATES /
WASHINGTON, D.C, 20548

b &

. O
B-179871 . L+' Dacenber 3, 1973

The Honorable
The Secrotary of the Air Force

Dear liv, Secratary:

This is in reply to thke Octobor §2, 1973, letter from the Acting

Aspistant Seeratary of the Adr Forcoe (Installation & Logistics), re- b
questing our opiniuvn as to the propriety of making disbursements in -
accordance with Departrent of Lebor (DOL) Wage Determinaticn No, 73~ .

594 (Rev, 3) under a cost-reimburrable sarvice contract enterad into
by the Air Forcae with Pan American VWorld Alrways, Incorporated, for
the operation and maintenance of the EBastern Test Renpa, Bravard

. County, Florida,

: The contract in quastion encompassad the period frow September 1, T
- 1972, through Jume 30, 1973, and centained priced options for each of
* the next two fiscal ycars and unpriced options for each of two addi-
tional years, The Alr Force, intending to exercise tha option for
fiscal year 1974, submitted to DOL on March 16, 1973, a Standard Form
98, Notite of Intention to lake a Sarvice Contract, pursuant to ASPR
12-1005,8(b) and 29 CFR 4.145, which treat the exarciie of renewal
options ns new procurements for purposas of the Service Contract Act

On May 22, 1973, NOL issued Wage Datermination No, 73~594, waich

refloctod wage rates called for in tho collective bargaining agroe-~

- mants entered into by Pan American and several unions, Tho tmions,
howavar, claimad that the wage rates were lovar than those prevalling
in the locality and raqueanted DOL to conduct a formal hearing pursuant
to section 4(c) of the SCA, On May 31, 1973, NDOL determizad that a
hearing was warrantud and issued a notice to that offect., After a
hearing on Juna 27 and 28, 1973, in which the Air Forco participated,
tha' Administrative Law Judge issued a dacision on Augusc 7, 1973,
vhich uphald the unions' position, As a result, Vage Datermination
Mo, 73-594 (Rev. 3), satting forth increased wages and fringe benefits,
vas issuad on Saptewber 17, 1973, with a notation that the revised
rates "have application from July 1, 1973" to the Pan American con~
tract, In the maantims, the Air Force had exarcised tha option offective
July 1, 1973, so that uhen the revised wagas datermination was issued
thoere was already in beinpg a formal contract vhich called for wage S
payrents in accordance with the weage determinuztion iseued in May.
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Tha Barvice Coptract Act of 1965, P, L, 89-286, 79 Btat, 1034, as

‘amended by P, L, 92-473, 86 Stat, 789, 41 U,5,C, 351 at seq, vas en-

acted to provide wage and safety protaction £or employaen working under
Government service contrzeta, The Act requires service coptractors to
pay their employees in accordance with wage determinations issued by
DOL and made a part of thaeir contracts awarded by the various Fadevral
procurenent agencies, .Section 2 of the Act requires Fedaral service
contracts to iuclude a provision specifying the minimum wages and
fringe benafits as doterminad by the Secretary of Labor "in accordance
with prevalling vates for such employees in the locality, or, whera a
collactive-bargaining agrcement covers any such service employees, in
accordance with the rates for such employeee provided for in such
agreement, including prospective wage increases provided for in such
agrcement as a result of arm's length negotiations." 41 U,S.C, 351,
Section 4(c) of the Act providess

¥(e) No contractor or subcontractor under a contract,
which succeeds a contract subject to this chapter and
under which substantially the same services are fur-
nished, shall pay any sarvice employee under auch
contract loss than the wages and fringe benefits, in-
cluding accruad wages and fringe benafits, and any
prospactive increasss in wages and fringe benefits
provided for in a collactive-bargaining agrecmant ad

" g result of .arm's~-length negotiations, to whieh such
sexrvica employees would have been entitled i1f they . ‘i
waere amploved under tha predecr.ssor contract: Provided,
That in any of the foregoing nircumstances such obli-
gations shall not apply 1f£ thn. Secravary finds after
a hearing in accordance with regulations adopted by tha
Secratary that suclh wages and fringe benefits are
substantially at variance witl, vhose which prevail
for services of a charactar atmdlar in tha locality."
41 U.S8.C, 353(3)1

Your Dapartmant takes the position that section 4(c) of the Act has
no applicability to this contract and, therefore, the hearing and re-
sulting 1ssuance of a revised wage uatarmination ware contrary to statute,
Specifically, it is claimed that section 4(c) "is addressed solely to
the issua of ralieving a successor cuontractor of the obligation to pay

- wvage rates barpained for by his predecessor when such rates are sub-

stantially higher than those praveiling in the locality," and not to
the situation whare, as here, bargained-for wage rates are lowar than
the prevailing local wapes, It is also claimed that section 4(c) is
not applicable to a situation in which the predecessor contractor and
guccessor contractor ara one and i'.c sama,
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‘In undertaking & raviaw of the lssues raised by fhe Air Forca,

" we recognize that the issuanca of wage determinationa is vecsted by

statute exclugively in tha Department of Labor, and once lesued, the
correctneds of tha waga datermination is not opan to reviaw, United
States v, Binghamton Constructson Co., Ine., 347 U,S, 171 (1954),
Howevar, when the lagality of a wage determinationm is questioned, we
vill consider whether that detarmination was issuad in accordance
with the applicable astatutory and regulatory provisions so as to
warraut its inclusion in a Govarnment contract., 49 Comp, Gen, 186

- (1969); .47 14 192 (1967), Accordingly, our firot concsrn here is

whether DOL acted in accordance with the SOA in issuing Wage Determi-
nation No, 73-594 (Rav, 3), ’

Poth aection 2 and asection 4(c) of the SCA astablish collectively
bargained for wage rates as the standaxd for determining what wage
rates ara to ba paid employees wirking under a Governwmont aervice con-
tract, Section 2 requires the Secratary of Labor to base wage deter-
minations on collective bargaining agraemonte covering sarvice em-
ployaes of the class to ba employed under a Federal contract, Section
4(c) provides that no contractor may pay his employeas less than that
to which thay would have been entitled under a predacessor contract,
unless those wages vary substantially from those pravailing in the
locality, Thus, in situntions involving a predecessor contractor who
was a party to a collective bargaining agreement, both sections 2 and
4(c) of the SCA have reference to that same agreement, 8o that DOL's
vage determination should reflect the same waga levels that section
4(c) establishes as the minimum payabla under a succeassor contractor,
DOL recognizes that the minimum lavel sat by saction 4(c) is applicable
aven if a wage determination ia not issuad, 29 CFR 4,6(d)(2),.,
Accordingly, it is apparcnt that scctions 2 and 4(c) must be considered
together in determining the minimum wapes payable under a survice con-
sract, and that the proviso of section 4(e) relleving a successor
contractor of paying wages in accordance with his predecassor's wage
rates 18 necessarily applicable to any wage datermination based on
thope predecessor wagn rates. This conetruction has not only beean
r<cognized and applied by NOL, see 29 CFR 4,3(b), 4.10(a), but is also
iadicated by the legislative history of P, L, 92~473 (Saxvice Contract
Act Amendments of 1972), which added saction 4{ec) and the requirement
in section 2 to recognize collective bargaining agreement wage levels
to the basic Act. The Scnate report accompanying the bill which became
P, L, 92-473 described the proviso as going to both section 4(c) and
to section 2, S, Rept, 92-1131, 92nd Cong. 2d sess, 3, and also stated:
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"Sections (2)(a)(l). 2(a)(2), and 4(c) mumst ba read
in harmony to raflect the statutory schems, It is the
intention of the committea that sections 2(a)(l) and
2(a)(2) and 4(c) bs so construad that the proviso in
saction 4(c) opplies equally to all the above pro-
vigions," S, Rept, 92-1131, 92nd Cong., 2d sess. 4.

Thus, we think it is clear that saction 4(c) provides a procodure for
challenging tha applicability of a predacessor contractor's wage rates
even vhen thoee rates were used as the baeis for.a wage deternmination

‘issued pursuant to section 2,

We think it is also reasonably clear that the section 4{ec) pro-
cedure parmits consideration of claims that a pradecessor contractor's
wvage levels wore lover, as well as higher, than.those prevailing in
tha locality,  The proviso, of course, rafers only to wages and bene~
£its which are "subatantially at varianca" with those locally pre-
vailing, which literally encompasses ratas which ara both higher and
lower than the prevailing rates, The proviso was added to the pro-
posed section 4(c) after concarn was expressed in Congress that in-
corporation of the succesmsor contractor doctrine in the SCA would
lead predecessor contractors to increaesn wages to artificially high
levels in order to discourage competitors who would be bound to pay
those high rates if awarded a contract, Hearinps beofora the Sub~
conmittea on Labor of the Committea on Labor and Public Wnlfare,
United States Senate, on S, 3827 and U.R., 15376,. 92nd Cong,. 2d sass,

23, 76-77, 97, llowaver, the bill passed by the House of Representatives

subsequent to thone hearings did not contain the saction 4(e¢) proviso,
118 Cong. Rec., August 7, 1972, H, 72457-7263, Th2 proviso was added
to the measure by the Senate, an action with which the Houea agreed,
118 Cung. Rec., September 27, 1972, H, 8803-04. The purposa of the
provico was explained in the Senate Committee xaport as followni

"Howavar, the committea was coucerned about safepguarding
against any possible abuse. There ara cartain vnusual
circumstances whers predetermination of wages and frinpa
benefits contained in such a collactive agraement mipht
not ba in the beat intereat of the worker or tha public.

. W"Thus, servica employeas should ba protacted against -
instancas where the parties may not negotiate at arm's
length, Tor example, a union and an enmployer nay enter
into a contract, calling for wages and fringe benefite
gubotantially lower than tha rates presently provailling:
for similnr sarvices in thie locality. Likewisa, a umion
end employar may reach an agreemant providing for future
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increases substantially in excess of any juatifiable
increcases in the indwstry, Tinally, it is possible
that over a long pariod of tima, predetermined con-
tractual ratos might become substantially at variance
with those actually pravailing for sarvices of a
character similar in the locality,

"The committas conclided that the dual objactivas of
protacting the gservice worker and safeguarding other
legitimate intereets of the Faderal Government could
be best achisved by requiring the Secretary to pre-
determine the wages and frinpa benefits contained in
the collective agreemant, except -in tha inatanca whara
he finds, after notice to interested parties, and a
hearing, that * # % guch contractual wages and fringe
benefits are substantially at varienca with those
prevailing for mservices of a character similar in tha
locality," S, Rept, 92-1131, 92nd Cong., 24 sess, 4-5,

We think this makes it clear that Congress contemplated that the
section 4(c) remedy would be availsble for challenging predecessor
wage rates whenever those rates were eithar substantially higher or
substantially lower than those pravailing in the locality,

" We .also believe that section 4(c) is appliceble to the aitua~
tion where a contractor is both the predecedsor and sugcesanr con-
tractor, The oparative words of section 4(e) refar to "econtract",
not "contractor" ('no ventractor or subecontractor under a contract,
wvhich succceds & contiact * & #,% [Enphasis added,]})., Thus, tae
statute 1s applicabla by its terms to & succassor contract, without
repard to whether tha succeasor contractor ''as also the predacessor
contractor, and, as notad praviously, the exavclee of an option, as
was cdona heve, is traa.od as the award of a now contract under the
SCA, Turthermora, thoe fact that a succossoxr contractor (vhether or
not he was also the predecessor contractor) has its own collective
bargaining agreement doco not negate the cloar wmandate of the statute
that the rates called f£¢r by the predacessor contrazt shall be the
minimum rates payable under the new contract unless DOL docidaes
otherwise pursuant to section 4(c). As we have stated praviously:

"Tha fact that a particular contractor may be obligated
by sn independent agreemont to pay hipghor or lower wage
ratas than thowe stipulated in a Government contract as
minimum rates, pursuant to statute, does nst affect
either the validity of the rates established by the con-
tract or the contractor's duty to. comply therawith % # %"
48 Comp, Gan, 22, 23-24 (1968),
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We do not disagrees with the Air Force position that the pximary
~ purpose of section' 4(c) was to require successor contractoxs to honor
collectiva bargaining_.agreements in affect at a paxticuar work site
unless those agreemants contained unresasonably high rateu, However,
as indicated above, the language of saction 4(c) clearly permits the
action taken in this casa by DOL, thile the Air Force arguss that
DOL's action is contrary to the Congrassional intent of presarving,

- rather than providing a vehicla for challenging: the wage rates )
eatablishad in collective bargaining agreements, wa note that thae.
wage rates Involved herein wera arrivad at prior to enactment of

the 1972 Amendments, and wera lowor than those previously agremd

to in order to enable the incumbent contractor to offer a competitive
proposal, DOL's action hera rectifies that situation by raising the
waga rates to the level pravailing in the Cape Kennedy locality, Now
that the 1972 Amendments are in.effect, it is unlikely that this gi-
tuation would again arise, since tha Act as amended requiraes that
Buccessor contractoras pay wages In accordance with a predecessor's
collactiva bargaining agreement,

Accordingly, wa are of the opinion that Waga Determination No.
73-594 (Rev, 3) was issued in accordance with the provisions of the
SCA and the procedures contewplated therein, -

+ There remaina for consideration vwhether that wage detarmination
can be made applicable to tha contrvact in question, Vage detarmina-
tions have genarally been regarded as inapplicable to previously
avardad contracts, 29 CIR 4.164(c); 48 Comp. Gen., 719, 721 (1969),
with certain possible exceptions not direcectly relevant here, Sea
ASPR 12-1005,3(b); 29 CFR 4.5(e). However, we think it wams the clear
intent of Congreas that any revised wage determinations resulting
from a2 section 4(ec) proceeding ware to have validity with respact to
the procurement involved, To hold otherwise would completely thwart
the statutory schema, As Congress appears to have envisioned it, DOL
would implaement section 4(c) by ''providing for expaditious hearings
and decisions', and that-- '

"% & # contractual wages and fringe benefits shall continue
to be honorad * * * unlass and until tho Secretary finds,
after haaring, that such wagas and frinpe benaefits ara sub-—
stantially at variance with those pravailing in the locality
for like services." S, Rept. 92~1131, 92nd Cong., 2d sass. S,

Obviously, onca it is found that the contractual wages and banecfits do
substantially vary frum those lncally pravailing, the contractor would
no longur be obligated to pay those wages, We agree with DOL that the
SCA thon requires the issuance of u new vagae determination (basad on
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thae wageas and fringe benefites loca11§ prevailing), 29 CFR 4,10(d),
which 18 to be applied to the contract in place of any waps. deter-
mination previously 1issuad,,

Wa ara aware that naither the ragulations promulgated by the
Sacratary of l.abor and the Depar{ment of Defense nor any contract
clauses provided for by such resulations spacifically deals with the
application of a revised wage datermination yesulting from a saction
4(e¢) procceding to an existing contract subfect to the SCA, We

believe that regulations explicitly providing for contract clauses

authorizing such application gliould ba issuad as soon as practicable,
and wa ara pleased to note that DOL has advised us of its intention
to revisc i3 regulations further to provide for this type of situa-~
tion,

Notwithstanding the absence of current regulatory proviaions
directly baaring on this matter, we do not believe that appldeation

of Wage Determination 73-594 (Rev, 3) to the current coat-type contract

is procluded by any provision of law, Accordingly, and in view of
the purposa and intent of the SCA, we would not viaw as improper the
inclusion of tha revised wags determinatiou in the current contract,

For your informntion, we are enclosing a copy of ocur lettar of
today ‘to tha Secratary of Labor,

Sincerely yours,
ii.F. KELLER

Deputy Comptrcllar Cenaral
of the “aited States

Enclosura





