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8-178773 (1) . ) December 6, 1973

< Lockheed Advcraft Service Company
S’ Onf,ario Interuational Airport

< Yost Office Box 33

ﬁa;\gntario, Califormia 91761 '

—
U™\ Attentiox: Mr, M, H, Graene : \& C:
Vicz President 7
T@ &

. @
<o O
This 1s in reply to your telefax message of lMay 30, 1973, and < U\
subsequent correspondence, protasting the award of a contract to W\
E-Systems, Incorporated, by the ggggxiggnt of the Air Force under

raequest for proposals (RFP) No, FI4601-73-R-7150, iasued by the d%;)‘i
Oklahoma City Air Materiel Area, Tinker Air Forvu Base, Olilahona,

. Your p1otact is grounded on the Adr Porca 8 feflure to include
in the eolicitation and reaulting contract provinions applying the
Sarvice Contract Act of 1965 to this procurement, You assert that
the Alr Foves, by not including such provioions, did not comply
with the requirements of that Act and that the contract awarded ¢o
E-Systenn 1s therefore illegal, The Alr Force, on the other hand,
deaies that it violated the Service Contract Act in the handling of
this procurenent, & position in which it is supportnd by counsel for
E-Systemns, 7The Department of Labor (DOL), whose views we nolicitaed
in connection with this matter, agrees with you and urges us to
uphold your protest. For the reasons set forth belovw, we are of the
opinion that the protest must be denied,

Gentlen2ng

Initially, we must conolder the aasertiont of the Adr Force and
E-Systerms that the protast was untiraly filed. The record shows
that the soliecitation, culliag for offers to provide alreraft modi-
fication and programmad depot maintenance work for theiSpecial Air
Miesion (SAM) fleet based at Andrews Air Foree Basa, V&3 3 1ssuad on
Decembeyr 15, 1972, The RYP contained the otandard Walsh~-llaaley
Public Contrvacte Act provision, but contained no provieion regarding
the Service Contract Aet., Projusdls vere aubmitted by Lockhaeed
(which, according to the Air TForcae, had been the sole-source and only
contractor for the SAM fleat waintenancs requirenasnts forxr more than
20 years prior to 1973), R-Systems, and other offerovs, &nd oftar a
period of negotiation ond cvaluation, & contract wus awarded to
E~Syocters on May 11, 1373, By letter dated May 18, 1973, which you
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subnittad to the Alr Force subsequent to a debriefing confarvnca held

on May 22, 1973, you askad the contracting officer to state whethar a
determination had heen requasted from either the Secratary of lLabor or

the Air Force Deputy Chief of Staff, Systems and Logiatics, as to tha
applicability of the Sarvice Contract Act to the procuremsnt, The Adr
Force informed you by latter dated June 15, 1973, that no such deter— i
mination had been requaated., In the interim, you filed a protest with this
-0ffice on May 31, ' -

Our Interim Bid Protast Procedures and Standards require that pro-
teats '""based upon alleged improprieties in any type of molicitation
which are apparent prior to * % % the closing date for receipt of pro-
posale shall ba filed prior to ®* # % the closing data * & #, TIn other
cases, bid protests shall ba filed not later than five days after tha
basis for protest 48 known or should hava beaen known, which 1is earlier,"
4 CFR 20,2, That section also states that if a protest initinlly ie
filed with the contracting agency, a subscquent protest to this Office
must be flled "within five days of notification of adverse agency action,"
Both the Alr Force and E~Systems maintain that your protast involves
the aboence from the RFP of Szrvice Contract Act provisiona and thercefora
should have been filed prior to tha cloasing date for receipt of proposals,
Alr Torca also contends that in any event your protent should have been
filad within five days of your raceipt of notification of the award to
E-Systems, You claim, howaver, that the abneice from the solicitation
of a Sorvice Contract Act clausa did not automatically indicate a viola-
tion of law, since the omission "may have buen sanctioned by the NDepart-
ment of Labor," You further ciaim that only after you began to suspect
that this was not the case that you asked the Air Forca if in fact DOL
had been queried as to the applicability of the Sorvice Contract Act, and
that your grounds for protest became known only after you received a
negative reply from che ZLlr Tozce,

We think your protest must be regarded ac wmtimaly filed. Although
we agree that the absenca of a Service Contract Act provision from the
RIFP did not necaessarlily indicate any 1llegal or impropar action by the
Alr Foxce, our rules countemplate that any queations you might have
regarding a solicitation will be raised prior to tha closing date for
recelpt of propoecals, This includes questions regarding tha sbsence of
a particular provieion from a solicitation, B~178206, April 4, 1973,
Therafore, it was incumkent upon you to quary the Air Force about the
basis for the non-iriiusion of a Service Contract Act clmuse in the RFP
prior to the datc set for receipt of proposals, rather than aftar award
was made to anothor firm, and your £allure ti. -have done so renders your
protest untimely, : o '
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Howaver, 4 CFR 20,2(b) providas that we may conoldar any protest
widich s not filed timaly if the protest "raises issues significant ’
to procurement practices or procedures,' which we have said refers
"to the presence of a principle of widespread interest,'" 52 Comp,

Gen, 20, 23 (1972), Wa-think this protest raises Buch an lssua, It
calls into question the legality of a zontract awarded without Service
Contract Act clawses when the Dapartment of Labor baliaves the contiact
is subject to the Act, That this case does not represent an ilasolated
instance in which this queastion hes arisen is evidenced by the fact
that at least two other protasts icvolving this issue racently were
filed with this 0ffice, Furthermore, although ve declined to consider
the marite of one of thooe camses when the protester also raquested
oubstantive judicial rellef, N-178463, June 29, 1973, the Court in that
sult stated that CAO's dismiseal .of thae protest was 'a reversal of
deference" in view of the desirability of having cognizant adminip-
trativa agencles, including GAO, review matters prior to judicial
resvlution, Curtiss-Wrisht Corp, v, licLucas, £ivil Action lo, 807-73,
D,N.J,, September 14, 1°73, n, 20, We gather from that statement

that the Court may pe intereated in our viaewa with'vespect to the
primary insua involved in both this case and the Curtiss-Wripht matter,
Therefore, in accordence with our policy of crnsidering protest issuas
vhen a Court has eapressed Interest in our viaws, sea 52 Comp, Gen, 101
(1972), we think it appropriate for us to dneide this case on the merits,

The Sarvica Contract Act of 1965, as amended, 41 U,5.C, 351 et, seq.,
provides that every contract entered into by the Uaited States in exceas
of $2,500, subject to certain exceptions se: forth in 41 U,5.C, 336,
the principle purpose of which is to furniswu services in the United
Svates through the use of service enmployees," shall contain provisions
specifying tho minimum wages to be paid and f£ringe benefits to be fur-
nisched sorvice omployeecs "in the performance uof the contract,' as detervainad
by the Secretary of Labor. The Act furthexr pvovides that in no event
shall a contractor pay his service emploympes under a service contract
less than the minimum wage spacified by tha Fa“r Labor Standards Act, 29
U.8.C, 206(a) (1), Implementing regulations, setting forth the spacific
provisions to be included in contracts and providing for contracting
agencies to notify DOl of their intent to award service contracts, have
been promulgated by the Secretary of Labor and adoptad by the Department
of Defense. 29 CFR 4,4-4,6; ASPR 12,1004, 12,1005. Thesa regulationa
require contracting officere to filu with DOL, at least 30) days priorx
to the issuanca of a solicitation leading te the award of a contract
Yohich rnay be subject to the Act," a Standasd Torm 98, Notice of Intent
to malke a8 Service Contract. DOL then notlifies the contracting ageacy
"of any deternination of mininum monetary wages and fringe benefits
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applicablatto the contract," ASPR 12-1005,2, Any such determination
1s then Included in ths solicitation and resultant contract, ASPR 12-
1005, 3, which would also include the standard Service Contract Act
clause requiring employees to ba paild not less than the wages set forth
in the'determination, If there ig no wage detearminstion, the clause
requires euployeces to bLe paid not leas than the statutory federal -
ninimm gage spucificd in the Fair Labor .Standards Act,

« & '.,3!’..'\1‘.‘!_"‘?*'1‘ b “‘:‘_‘.?"\""" .

The Air Force states that the primary purpoaa of the contract
. awarded 'to L-Systenn "is to supply the Air Forca with end productss
that 16; a sarviccable, overhauled, rabullt and modified aircraft,"
and that any "sorvicas performed in the cxecution.of the contract are
sacndary to ite primary purpose of eupplying a serviceable overhauled
airekaft," The Alx Fovce further states that it has always included the
s Walsh-Nealoy Public Coutracts Act provision in this type of contract
) becauﬂa it viewad the contyact as one for the procuremant of supplies,
I and thnt this "policy did not chanpge with the enactment of the Service
% Contract Act in 1965," Thus it maintains that since the contract is
" “for-supplies and not prineipally for furnishing services, the Service
3 Contract Act and dmplementing regulations are inapplicabla, On the
o1 other‘hand, DOL, after veviewing the contract spacifications, -has
: concluded that the cintyact ia principally for services and that it
' cunnotiagree with tha Alr Forec's "self-determined poliey" that the
i cantract i6 primarily for supplien,

e

. . -ty .
S

v The Alr Yorce end E-Systems argue that DOL is not correct in ite
integpratation of vawious provisions of the Service Contract Act or
of the E-Syatems contract., The Air Forca also argues that even if DOL's
views are rogavded as correct, the missing Sarvica Contract Act clawee

| should be read into the contract il accordance with the doctrina eaun-

! clated in G, L. Chriotian and Asgociates v, United Btates, 160 Ct, Cl,
1,312 P,. 2d 418, coxt den 375 U.S, 954 (1963), 376 U,.S, 929, 377 U.S,
1010 (1064), 6v that the validity of tha contract could ba prasurvei.

In our vicw, resolution of these iseues is wnt nacessary for a propar
disposition of this end simllar protesta., DOL, whose views wa have
cavafully congiderad, rocommends that wa sustain the protest essentially

_ bocinse it has now natermined after contract avard and the £1iling of
a protast, that tho contract is subject to the Borvice Contract Act,
Howavay, although the Sarvice Contract Act is applicable by ita terms
tv 8ll contracts (in ewcess of $2,500) which ave principally fer

.sarvicoes, the regulatory achems enviaiona an initial determination by
“the procyring agency as to whether a propasad contract "may ba subject

-
.

a.contract may be uubjecL to the Ack, it is requicr to notify DOL by
. submisnion of a Staad1rd form 98, If the ageney does not believe a
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contract may be subject to the Act, hotyvar, then there is no duty

on its part to submit anything to POI, or to includa.a Service Contract
Act clause in the solicitation, Acaqrdingly, wa think the only issue
that must be determined is whether ax myt the Aixr Force contracting
officer had a reasonable baais for baeldyving that this procuremcnt was
not one that "may be subject to the Act," - '

The Alr Force, relying on what 4% xygarxds as (and what rcasonably
appear to be) a significant amount of vybuilding or replacement of air-
craft compoments called for by the aor a4 specificationa, has tradi-
tionally treated this type of contract, both before and after enactment
of the Service Contract Act, as subjact to tho Walsh-lealey Act, Saction
7 of the former Act specifically erempty from its provisions '"any work
raquired to ba done in accordanca with the provisions of the Walsh-Healey
Publie Contract Act," 41 U,S,C, 356, amd as the Alr Force points out, the
statutory history of the Service Contract At suggests that the Act'sa
purpos: was to £111 a “void" and thezefyre would not apply to contracts
already coverad by the Walsh-Healey Act, H, Rept, llo, 948, 89th Cong.,
let: sess, 5; S, Rept, 798, B89th Cong. Ast aess, 2. The Alx Force states
that it continued to subject its aireraft depot maintenence and modifi-
cation contracts to the raquirementa of the Waldh-Healey Act after passage
of the Service Contract Act becouso:

"(1) The end items pgenerated wore myt sorvices of the

type appa¥ently contemplated by 2he SCA [Service

Contract Act ], and (2) the employess parforming these

contracts appeared to be cdequatrly protected by existing

labor atandards lagislatiorn-—and thus not within the

void sought to be f£filled hy 'the Lompress vhen it paesed

the SCA,"
Saveral judicial md DOL decisinna, whidcth appear to treat reasonably
similar type of work as subjact to the Valsh-Uealey Act, ava cited by the -
Air Force to support its deterr.natisn thiat the Walsh-lesley Act, and not
the Service Contract Act, was applicmbls to this type of procurement, It
claims that it was not until July, 1973, that DOL's position on this
matter became clear, and that 1y waa thevefors not on any kind of offectiva
notica that the Boarviece Contract Act nipht be applicable to aircraft over-

haul work.

Wa think the racord reasonalily supperis the Air Force positiem,

' With one exception, we are noi .aware of any DOL regulation or rxuling

vhich called into question, prior to the awarding of this contract, tho
Ady Yorcae policy with rcapact to Sesxvict Contvact Act applicability to
this typa of procuremant. It is trua that DOL, econtrary to the Air
Force viaw, indicated that both the Sexvice Contrnct Act and the Walshe=
Healay Act could be appliuable to tha swua contract, provided that tha

' . =5
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principal purpose of the contract was for furnishing services, 29 CFR
4,122, Howevex, DOL also recognized that "ns hard and fast rule can

be lald down as to tha precisv meaning of tha term 'principal'" and

that' whether "the principal purpose of a particular contract is the
Eurndahing of earvicas % # % ig largely a quastion to be daterminad

on the basis of all the facte in each particular case," 29 CFR 4,111, In
29 CER 4,130, DOL cet forth a list "“illuatrative" of the cypaes of sarvicas
called for which "hava becn found to cowe vithin the covarage of the Act,':
Wa seq nothing in that list viiieh sugpests that ailreraft modification and
overheul contracts night he considered as within the coverage intended
by tha Sexvieo Contract Aot,

The one axcaption referrced to above 48 a latter dated May 22, 1969,
in which DOL advised the National Aero Space Service Associlation that a
Navy coniract for the overhaul of 5-2 series alrcraft vas regarded an
""ehiefly for the furnishing of services end subject to the Service
Contract Act,'" DOL slso stated in that lettar that it did "not con-
template the issusnce of any wage determination that would be applicable
to this or-any contract of a similer nature," The Alr Force concedes
that under the DOL interpretation implicit in this ruling "the Service
Contract Act might apply to part or all of some ovaerhaul and modi{fication
contracts." llowvever, oince the DOL vuling containad no explanaticn as
to why the Navy contract was viewed as one chiefly for services, the
ALr Foree "assume[é] that the contractor's overhaul and component
supply rasponsibilities in that case were not of tho same mamitude as
those hera," In addition, the Alr Force explaina its reaction to the
DOL ruling as follovws:

"‘"'?-tﬁifff "It seemad claeay, however, that the DOL would'not igaua

"

wage daterminations in these cases, but rathar would

rely on the minimun wage established under the Fair Labor
Standards Act, Since wost, if not all, of our modifi-
cat:ion .and overhaul contractors were in interastate
cormerce, and thorafore were automatically subject to

tha Falr Labor Standarde Act, it was obvious that the
Inclusion of tho SCA would have no effect on the wapes
pald service employees, Accordingly, wa continued our
practice of including only vhe Walsh-Healey Act,"

We agrea with DOL that its fatlure to issve a waga datarmination for
the Navy S5-2 procurement did not rolieve the Alr Forece of its obligation

.%o 8ubmit a Standard Form 98 whonever it was otherwise required to do

80, espncially in view of the 1972 améndment to the Barvice Contract ‘Act

~iiich requires DOL to jfssue wage daterminations for all serviee contracts

under viich wore than 20 scrvice cmployces are to be employed during

”G'.
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fiscal year 1974, Public Law 92-473, approved October 9, 1972, 41
U.5.C, 358, Howaver, in view of tha history of this type of procure-
ment, both prior to (wd subasnquant to the 5~2 ruling, as well as the
statutory history of the Service Contract Act and the various judicia)l,
and administrative rulings which cuggested the applicability of the
Walsh-llaaley Act to this procurement, we do not think that the Air
Force actad unreasonably in no. connidering the 8~2 ruling as mandating
the eubnission of a Standard Form 98 to DOL for this procurement,
Furthermore, DOL has uot claimad that it ever put the Air Forece on
notica, prior to issuunce of the solicitation or award of tha contract,
that it repgarded this type of procurement as subject to the Service
Contract Act, In fact, in its letter to us, DOL rcfars only to the
S~2 ruling and then to, the reaffirmation of 1its pogition in that case
in a letter to tha Air Porce on July 18; 1973, which of course was
aftar this contract was .awarded,

It {8 aleo important to realize that it is primarily for thes con-
tracting agenclas to.decide what provisions should or should not ba
includaed in & particular contract. 44 Comp, Can, 498 (1965);: 47 Comp,
Gen. 192 (1967). This, as has been proviously notad herein, is the
thrust of the applicable regulations which require tha initial decision
as to poagsible applicability of the Service Contract Act to ba mads by
the procuring agency, Lven DOL has recognizad the primacy of an agency's
function in this rospect, For example, our f£ile contains a cupy of a
letter dated April 19, 1971, from the Administrator of DOL'a Vazes and
Hours and Public Contracts Division to the Federal Aviation Administra-
tion. That letter, sont in responae to the submission of Standard Form
98, stated that '"tha contract may be principally for the manufactura of
furnishing of materials, asupplies, articles or equipment, and thus may
be subjaect to ®# #* % the Walsh-ilenley Public Contracts Act ® * %, Thq
lotter further stated:

"T£ upon reconsideration you concluda that the contract
vill in fast bo primarlly for servicas performed by
service employees and thus subjoct to the # * & Service
Contract Act, pleace return the notice % % % to this
Offica wvith a notation to that affesct."” [Emphasie added.)

Therefore, on the basis of tha record beforo us, wo conclude that
the contracting officer acted in good faith in raegarding the Service
Contract Act as not applicable to» this procuremont, that his failure
to includae a Sarvice Contract Act eclause in the solicitation and to
. submit a Standard Form 98 to DOL was not a deliberata, arbitrary

attempt to circumvant any otatutory or regulatory provioion, and that
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the contract was not awarded 1llegally; In addition, tha fact that
DOL subsequently made it clear to the Air Fnrce that it repards the
contract avarded to E~Systoma as subject to tha Act does not rendar
that contract void, since it was awarded in good faith and in accord-
ance with the rvegulatory provisions implemanting the Service Contract
Act, Sec, in this connection, Kentron Hawaii, Ltd, v, Wamer, No, -
71-2038, D, G, Cir., June 15, 1973, and our decisions at 51 Cocrp, Gen,
72 (1971) and 52 Comp, Gen, 161 (1972) in which it was held that’the
valldity of a service contract was not affected by the absenca therefrom
of a DOL wage determination when that absence was not due "“to any
rniofeasance or nonfeasance on the pert of the contracting ageney." - 51
Comp, Gen, 72,76, Ve do not think the record in this casa showa
misfeasance or nonfeasance on the part of the Air Force,

Although we cannot agree with DOL that the protest should be up~
held, we shave its obvious contern with respect to affording service
contract worlers the protection envinioned by the Service Contract Act,
a note thet 29 CFR 4.5(c¢) provides that 1f a contracting agency does
not notify DOL of ite intent to make a service contract within the tima
prescribed by 29 CIR 4.4, "the contracting agency shall exercise any
and all of its power that may be.needed (including * % # itg powur to
negotiate, its pownr to pay any necessary additional costs, and its
powar under a.y provision of the contract autherizing changes) to ,
include in the contract eny wape daterminations communicated to 1t
vithin 30 days of the f{iling of such notice or of the discovery by the
Enployment Standards Administration, U, S, Departmejnt of Labor, of
such omiseion," We think a similar provision, specifically pextaining
to tha situation in which DOL, subsequent to contract award, disagraes
with a datroyzination by a contracting agency that the Service Contract
Act and Sheriefore the noticea requiremcnte of 29 CFR 4.4 wera not appli-
cable to the procuremant, would protcet the worlkers concernad and would
provide for the orderly resolution of the type of dispute involved hercin
without the patential dieruption of the procurcment proeecss, Accordingly,.
wa are sugpencing to the Sacratary of Labor that considaeration be gilven
to clie development and promulgation of such a provision. A copy of our
1etter to the Jecratary is enclosad,

8incaerely yours,
R.F.KELLER

Deputy Comptroller General
of the United States





