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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C, 20848
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C, - Deceuber 10, 1973

Arrovhead Industries, Inb;:rpora.ted

Fost Office Box 58036
Houston, Texas 77058

Attentions Mr, Hugh 0, Lea
General Counsel

Gentlemeny

This is in reply to your letter of October 2, 1973, and prior
correspondence, protesting tha awvurd of a contract to another fim
under request for proposals (RFP) Wo, 9-1B332-5-3~8P, imsued
November 21, 1972, by the Iyndon B, Johnson Space Center (JSC),
National Aeronautics and Space Administration (NASA), Houstom,

Texas,

Egsentiolly, it is your position that NASA failed to provide a
faiyr competitive evaluaation of proposals and improperly sclected for
avard ¢).e proposal of Alpha Building Corporation¢ For the reasons
gtated oelow we must deny your protest,

This procurement coverasd minor construction and alteration
gervices (less than $10,000 for ecch joh order) for JSC facilities
and for tliose occupicd by JHC at Ellington Air Porce Base, The
scony 9L the congtruction activity covered by the statemeni of work
required a Lroad variety of skills and woculd be affected by tha rate

and natire of’ the task order flow, Accordingly, the responsibilities
of the contractor extended beyond a converntional ccastruction effort

in that i¢ was necessary to plan, schedule, conrdinate and manage
the floi: of tasks without loss of time and eff: . uency.

The RFP advised progpective offerors that the Government was
particularly interested in unique and innovabive approaches to the
officlent performance of the servicess The type of contract proe
posed by IIABA was o costeplus-fixed-fee/award-feo, Offerors wers
adviged that proposals would be evaluated by 8 Source Evaluation
Boaxrd for the quality of the service proposed. TLe major cvaluatior
criteri« under Mission Sultability, which would he assigned numerical
ratings and weightings, were listed in the goliwitetion in the
following order of relative importence:
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Moat Tuportant - Operating Plsn

Very Importent - Kay Personnel

Jmportant - Organdzation and Staffing
Leas Important - Company Experiense

Ir addition, the RFP advised that proposed conts and other factors were
to be ana];,'zed and considered in making the aelecticm but: were not to be
gcored,

Atter completing its evaluation, the Board assigncd mmevical scores

and eadjective ratings for each of the mador evaluation eriterion, ca
follows: !

Evaluation (riterion Alpha Arrowhead

Operating Plen © 350-Excellent  280-Good
Key Perponnel 229=Good 202-Good
Organization and Staffing Plan 160-Good 100=Good
Company Expericnce _ 1L26=Cood - B4=Good
TOiAL POINTS : 365 - bbb

Alpha's proposed costs, as evalunted, amounted to $l,816 800 a8 opponad
'$0 avaluated costs of éa 114,000 for Arrowhead,

Upon consideration of the Board’s evaluation, the Bowrce Belecilon
Official ‘concluded that Alpha'a proposnl represented the greatesc .walue
to the Government since it offered overall technical superiority come
bined with the lowest proposed cost and fce, This officlal gumarized
the Board's findings upon which he based his selection as follows;

"The significant strengtis and weaknesases of each firm gube
nitting a proposal are outlined below in descending order
of merit as evaluated by the SEB:

*The Alpha Building Corporation proposal received an over=
all rating or a:high good, Their proposal received both
the highest total numerical score in migsion suitebility
and in each of the four categories ascored thereunder,

Their operating plan contained no significant wealneunses g A

and thus was scored excellent., The plon reflectad an - ®
excellent understanding of the work to be.performed, The

proposed management review of operations, the authority

and responsibility of managers, and the proposed degree

of field supervision were rated excellent, Additional o
Bignificant atrong points included on optimized worke =~

flow, viorkload plemning, oend streng congiderction of
functioncl arza relotionships., The plen for cost -
estimoting, scheduling, and con%rol of wvork wvas rated ...
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highly effective. Tho organization and staffing plan wes
rated good, Functions wera logically grouped, spans of
control were manageable, and sound techuniqusa werv pro~
yosed to meet shifting or peak workloads, KXoy personnel
aanigned were consldered good overall, The proposed Frow
Ject Manage» and his ataff have good background and re-
lated experience, Alpha's company exparicnge wes rated

as good, Whlle no cost-type contracting experience was
noted, ‘the references ‘were connidered relevant and recent, =
T, plan for utilization of company experienrce was con- ‘
gldered good, :

“The Arrowhead Yndustries, Inn,, proposal vas rated a low
good overall. They received the gec¢ond highegt numerical
score in misaion suitability, The operating plan presented .
was rated good in that it dealt with the primary require- -
ments well and raflected a good understanding of the work
to be performed, ' The priuncipal shortcoming was the /
complexity of the .operaticnal procedures, resulting
chiefly from an overstructured, topheavy ataffing arrange=
ment, Further, the intent to achieve some critical
opezational contr-o‘l. through the uwae of foremen was con-
sidered ‘inappropriite, The overall grade for key personnel
was in the low good range, The prrsoanel yroposed in
genaral were conasidcred good withsthe exception of the
Ficld Operations Manager who wuy-proposed for a position
encmpasaing reaponsibuitiea waleh extended heyond his
batkground and experience, Arrovhend's orgoniration and
staffing plan was rated fair, ¥wWhile an sutonomous project
orgunization was proposed, its stricture was congidered to
have too many separate elemcnts uwt the top level, thus
raflecting a topho.u.vy atructure with high potenftial for
impeding smooth and fast workflow on the many relatively

small 4asks that are contewplated by this procurement,

This fiophcavy maragement approach was econplderéd 8 key
weakness in Arrowhead's proposal, with effects reaching

. §nto such areas av oporaving plans and cust, Arrowhead's

i company experience was rated fair overall, No previous
cogte-type contract experience waa cited, Reclevance rated
faly, raecency good, and the utilization plan fair., None
of the kejr peraonnel proposed have yperticipated in the
*referenced experiencoe with Arrovheod,"

You have raised a mumber of objections to IABA'p selestion of Alphu.
J.-‘irnt, you question NASA's evaluatior and seoring of the tnchricwnl pro-
yosals. In your opinion your proposcd operating plan wao not "topheavy",
but rathor reficcted the exact requircements of the goligcitation, In
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addition, you believe tlnt the NASA evaluators orronoouﬂ: disregarded the
capnb:llitien and experience of your key personnel. It im your contention

that Arrowhead was the only firm responding to all the requirements of the -
solicitation and that the number and quantity of management paraonncl Pro-
posed by Alpha did not meet tha stated requirements,

Moreover, you contend thati the NABA evaluatora did not properly
evaluate Alpha's cost proposal, “You assert that the evaluators were
unduly concerned with ‘the quantum of costs proposed rather than with the
realism of the proposed costs, contrary to the RFP and NASBA regulmtions.
With rejard to the realism of Alpha's proposed costa, you sssert that
the NASA evaluators failed tu consider Alpha's existing collective bargaining
agreements which require Alpha to pay wages in excess of the provailing :
wage rates and fringe benefits as deterained by the Secretary of Labor
in accordance with the Davis-Bacon Act, Also, you contend that the NASZA
evaluators failed to consider certain otheryfactors associated with
Alpha's union shop mode of operation, You point out that in contrast to
Alpha, your firm does not coperate under a union shop type arrangement,

~ In addition, you have alleged that union pressurc was bLrought to
influence the award solectivnj that a key person proposed by both Alpha
and your firm subsequently associated himself only with Alpha, and that
Alpha may not be a omall businesa firm, Finally, ycu huave alleged that
RAAA has obstructed our review of your protest by refusing to provide
v with detajled evaluation data and relevant material which would ree
veal to us the lack of a proper cvaluation hy RASA.

In thig connection, the documents .turninhed by HAZA for cur review
include the solicitation, the proposals of Alpha and your firmj the
fource Evaluation Board Report which, in part, details the evaluation
processes utilized, the records of the negotiation and statea the
Board's {indings and conclusions with respent to the various proposals.
We have also been furnished with atatements by the SBource fJelection
Officinl, the contracting officer and by NASA's Diroctor of Procurement.
In our view these doocuments sut forth tho rationale for the NABA'a award
gelection. In addition, we have obtained and cousidered at your request,
the DCAA reports rcgarding the pruposals of Alpha and your firm.

In!.ti.al]:, we should point out tha.t it 1a not our function to -

* evaluate these proposals in order to determine which proposal should

have been selected for the award., BSource selection is the respongibility
of the contracting sgency since it miat bear the major criticism for eny
difficulties or expenses expericnced by rcason of a defective analyaia.
“herefore, it is our view that the administrative Judgment in thesge
matters is entitled to great weight and should not be disturbed unless
cshown to be erbitrary. 52 Comp. Gen. 198, 205 (1972).

-h-



L

[ ) o ‘ ‘ ; .’ .
| \“&178220 " | - :

- - - Fa - e - -
- - - - - - - + e ow oma " e e T ]

~
. “.

With respect to the technical evaluation thz record shows that
although the evaluators rated your operating vlan as "good", they also
found some shortcomings., In this regard ths evaluators stated thats

"Me principal shortcoming of the /Arrowhead/ plan was its
extensive complexity which resulted from the proposed estab-
1ishnent of many sepsrate operating elements to perform
specified functions. 7his led to an overly complex worke
flow- for-the size of the operation, and rather complex
operational interfaces with potertial conflicts of respon-
sibility," ’

Bimilarly, the evaluators found that your ovgailzation and staffing plan
was only fair becauss the plan wes fragmented into "ten rether narrowe
band functionrl areas above the lavel of foreman, each manned with one
or more persons, resulting in a high ratio of personnel to manags,
ovgenize, and pupport the work of the craftsmen.” Furthermore, the
HASA evaluators noted that "the corporats entity submitting the pro-
posal offers relatively little of ite expertise to the orgenization,”

. The Alpha operating plan, on the other hand, was rated “excellent”.
Alsv, ne noted above, Alpha received higher scores than Arrovhead in
the other technical (Mitsion Buifability) areas.

- Although you have disputed NASA's evaluation of your technical
proposal, you have not provided us with a basis for reaching a con=-
¢clusion that the NHASA evuluation vas arbltrary., Rather, it appcars to
ug that the evaluntion was conducted in good faith and in accordance
with ths wolicitation evaluation criteria. As previcuoly stated, in
these matters the administrative Judgment must be afforded great weight,
G: the basis of the record beforelifs we find no reascu to question
NASA's Judgment. ' '

Your primary objection to the NABA awnrd selectlon process, hows
evor, concerns- its evaluation of Alpha'a coat proposal.. You bhelieve
thut Alpha's proposed costs were unrealistically low and that the HASA
avrluators failed to properly evaluate these conts. Basically you
asgsert that the NASA evaluntors failed to consider the effocts of
Alpha's union shop mode of operation, on its pruposed costs. In this

.regard, you cite certain inefficiencisas which you asamocinte with the

union shop (for example, the use of steward time For union business)
and Alphn's exdisting collective bargaining agreements which you state were
not cotsidered by NASBA in evaluating Alpha's proposed costs, -

. .Concoraing inefficienciece in the union shop wode of operation
t'1¢ contracting officor states that during the nerotiations it becamo
apparent that the vorlting arrangementa vhich Alpha intended to ime
plement with union personncl would depart substantially from past .
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arrangements vhich may have resulted in certaln inefficiencies, The
contracting cZficer further states that in evaluating the propoaals
the NASA eveluators recognized that both tha open shop and union shop
modes of operation carried with them ths potentisl for vertain favore
able as well as unfavorable influences on the ¢fficiency of the
operation, '

As to your question rogarding the realism of NASA's evaluation of
-direct lgbor costs, the record shows that Alpha's cost proposal vas
svaluated in accordance with the then current prevailing wsge rates as
determined by the Scoretary of Labor., We are:advised by RASA that the
prevailing wvege rates were consistent with the wuge rates paid by the
incumbent contractor, Futhermore, NASA advises (and the Department
of Xabor has informally confirmed) that in the past, the prevailing
wage rates generally have reflected the rates contained in the collece
tive brrgaining agreements between the local Associated General Con~
tractora of which Alpha ig a member and the various building trade
unions, The evaluators relied on the prevailing woge rates in perw
forming their cost analysis on the assumpti/sn that the rates contained
in Alpha's collective bargaining agreements did not significantly
deviate from the prevailing rates, While we tend to think that NABA
should have revicwed Alpha's collective bargaining agreementa if only
to detormine their applicability to, and impact upon, the instant
contract, nevertheless, wi do not think thut NASA's use of the pre=-
vailling wage rates in this cage resulted in an arbitrary cost evaluation.

In our opinion the conclusion of the United States Court of
Appesls in Kentren Hawnil, Limited v, Warner, 4BO F, 24 1166 (1973),
in cqually applicable to your protent., ''ho Court pointed out that
while not every jJudgment in that case was a model of prescience,
appellants! claims jyould have required the Court to substitute its
ovn decisions in place o¥ those made by the Covernment officers to
vhom primary diccretion hzd been comuitied, The Court constricted
its review to an insistanze on procedural falrness and it required
that the bounds of disecrction be respected, We think NABA's actions
meel that teaot.

Several additional hllegationn were raised in your correspondence
which were acknowledgrd by the contracting officer's report, and
responded to, as followss

Ya. Allegation of Union Pressure

“J. Arrovhead's Fosition (Letter 3~5-73): ‘Another

factor uhich i'as Lecome apparcat, end will be

further documgnted, is the ugly head of pressure

having boeeu epplicd by certoin clements of orga-

nized labor to block Arrovhead from rocelving work '
as an open shop contractor.:d
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"2, Reoponse; I have verified with the. Svurce
Balection Officinl that there was abgsolutely

no pressure on him, either directly or indirectly,
froa any union element to celect a union cone
stmction contractor in connection with this
procuranent, .

¥B, Alpha May Not Be A Small Business Fimm
TJ): "The

"1, Arrovhead's Position (Letter 3-1

enclosed data would scem to dexmand of your respone=
8ibility a question of the status or Alpha Duilding
Corporation’ (NHASA Procurement Regulation 1,703(h)

(2))¢

"2, Recponse: In the above raferenced letter;
Arrowhead points out that & Mr. Waltor Soland was
a stockholder in the Alpha Building Corporation,
and fumished a copy of the incorporation docunment
of Alpha Building Corporation £iled with the Texasn
Baocretary of State., Mr. Boland is8 the owner of
Soland Electric Company, a local electr:lcal CONe
tractor, i

"The JSC Emell Business and Industry Asntistance Officer
hos verified the status of both Alpha Tuilding Corporation
and Boland Electric Company &s being snwll business
concerns, The appropriate forms and certifications on
file with that office for both firms are in order. HNote=
withatending the fact that Mr. Valter Boland, as an
individual, owns stock in Alpha Building Corporation,
nelther company contivla the other noy 10 there any -
evidence that a parent company controls %“oth, It is
noted that bad the annurl) receipts for toth firms been
congidered together, the average annual receipts for

the preceding 3 fisecal years would not Lave cxceeded the
$7,500,000 standard set by definition for a small business
conuern for this procurement,

"C. Alpha 'Prosclyte(i' One of Arrovhead's Key Personnel

"l. Arrowhead's Position (Letter 3-2473)1 'There was
&n apparenf; prosciyting of Arrovhead's key personnel
conducted by Alpha, with immediate report thereof to
the Source Board after the subject person wan privy

to the QZA by the Bource Board of Arrcwhead's propaosal,!
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“2, Response: The individual to whom Arrowheadrefapgyg
is Mr, James H. Morris, Mr, Morris is currently em-
ployed by tha incumbent support servises contractor.
Generally waen & contimuing support services procure=
ment is out for recompetition, proposers attempt to
1ine up certain incumbent keyr psraonnel in the event
they are successful, Mr, Morris was initially pro-

posed us a key person by both Alpha and Arrowhead, v

and he wtimatoly, as a matter -of his own choice,
elected to ascociate himself only with Alpha, Mr.
Morris' comuitwment to Alpha wau in writing at the
time Alpha aubmitted their propoual. At the time
Mry Morris notified Arrovhead that he intended to
Join Alpha 4f they were awarded a contract (see
Attachment 2), Arrowhead did not.regard this as
amything out of the ordinary, Evidence of this nay
be found in Arrovhead's Jetter of Janwary 27, 1973,
which is included herein as Attachment 3. It should
be noted that Mr, Morrio participated in both oral
discuasions and thut the one with Arrovhead took
place after the one with Alpha., However, Alpha asub-
mitted no changes of any kind to their nroposal
after orals which wowld indicate input from Mr.
Morris. They only confirmed answers to cost
questions asked at the orals.” :

Ve consider the above recponses to your allegations by the contracting
officer to be reasonable,

Accordingly, your protest is donied,

fincerely f,roura ’
R.F.KELLER

Comptroller Janeral
DSPULY  of the United States





