UNITED STATES GENERAL ACCOUNTING OFFICE 9,20 7/
o WASHINGTON, D,C. 20548 —

OFFICE OF GENERAL COUNBKL,

_;.ft:)o?(.o”
P=179075 _ t December 11, 1973

!

alf & Western Advanced 'l;avc'.!.omant l{

Bigincering Center
Oulf & Veatera Manufsoturing (‘oupeany
10). Cneater Road

Sarthmore, Pennaylvania 19081 5

Attention: Mr, Jolm J. Dyrne
Vice President [

{zentlezens | S .

We refer to your letter ol September 18, 1973, and prior
correspondence, proteating the Federsl 'tuilroa.d Adm.rdatmtim
(FRA), Department of Transportation; rejection of all bids and
reaolicitation after final bid openiog of & two-step formally
advertised procurement solbitatioa No. DOT=FR-20034. The FRA
( requirement for "Wheel/rail Dynamics Similator Carriage Asseme
bliea, Reaction Biructures and Servien Btruoctures"” was subse=
quently procured through negotiation, awvard of the relevant
contract being made om June 29, .1971, 10 The Boeing Compuny

(Boeing)e

FRA ntates that upa opening an exanination of the bidw
received from the two fiyms declared uccvptabln :ln rtep cne of
«20034 indicated the folloving: )

Gulf & Wentern (G7) ¢3,h97,687
' Boedng 5,898,450

Rowever, the Governnment estimate for he coutract was only $2,)00,000,
xmaking the low bad 4O percent higher than tuls ¢ ‘gure,

FNA thereafter uttempted to verily the acowsmcy of its estimate
by, amomg other things, revalidating quototiona from a muber of sources
on each component and subsystem. After such a procedure was completed
the Governrent extimnte was revised to $2,700,000 because of the dis=
covery of an error which had caused the initial estimate to bhe undere

statoed by $200, 000,

At this point G£i's low bid wes £t411 30 percent higher than the
Governnont ectimate. FRA, therefore, eent a lettor to G dated
Kaxrch 2, 197'-3, which ata.ted'
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"I subject procurement ls hexeby converted Sroa a

twosstep fonmlly advertised yrocuremmt to i negotiw
ated procurement by the authority set forth in Subpary
1v3.214 of the Federal Procurement Regulatioun /FFR/.™

FPR 800 1-3.21}, 4n essence, provides two bases for converting
a formally ndvertised procurcment into a negotiated procurement-e
prices received after formal advertising were not remacnadble, o hmu
not bean independently arrived at in open ompatitiom

In view of the abovs, GX's yrotest mgn.\-d!rlg the conversjon of
{he IFD) into & negotiated procurament in untimely since it was not
filed vithin 5 working days after the busis for the protest waa lmoun
or should have teen known to your firm, U CFR 20.2(a); B~178308,
June 13, 1973+ Indeed, GXI's protest on this point wnz not ﬂled with
our orﬁ.ce until July 2, 1973, neaxly i months thercafter. .

fimilarly, we find that G4H's further contenticn regarding FRA':
alleged fallura to conduct sufficient nezotiaticns is also untimely,
Poth offexors wore dvised by a letter dated June 1, 1973, to subait
& fimm and final offer by the eventually csotablighed due date of
June 8, 1973. It ahvuld have been clear to G upon receipt of the
June 1 lntter that FRA did not intend to conduct any further negotise
tiomn .and 4t was therefore inocunbent upin GEW to protest wt thot tima,

' for the above-noted rvasons, we decline to ule on the nerits of
your protest.

Sincerely yours,
Paul G, Dembling

\ General Counseld
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