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COMPTROLLER GENERAL OF THI UNITID STATES
WALHING IO, D DS

609‘53

May 2z, 1973 .

Narth American Van lines
lav Departoent.

P. 0, Dox 938

Yort Nayne, Indiana 45801

Attention: Nichasd L. Harvey, vy,
Gontlemens ’

Bubjoats Contract A-1WL70
. ' Yatiopal Industries
‘ There has brm referred bere your Jetter «f January 26, 1973,
in vhich you request that our Transportation anl (latus Division
_reconsider its denial of yownr conpeny's (hersufier Rorth Ansrican's)
) | ¢laim for transportation charges in the smownt of $354% on a chipment
w of furniture froa Naticaal Industries, Inc. (National), Cdenton,
Noryland,; to the Vetarsus Adainistration Hospitel n Omaba, Nebraska,
wuch was del'versd on August 23, 1971,

The furniture was purchoused by the Govertment f.0.h, destineation,
freight €0 be borns by Nationsl. Rational sghipped +the furniture on a
cormercial bill of lading executed by Morth Aoerican, £0 morked that
the freight wns showa es "prepaid” but nlso indicating that the
shipment was to be delivercd to the corsigree vithout recowrce on
the consignor and the carricer shoald not make delivery without
payent of the freight and all other lowful chorges.. Your coopeny,
after attecpting without succaess to collect the freipght chsrees
from Nativaal which you say went out orf businecs--gnd subsequent
to the Government paying it the coatrast pries for thi furniture~e
made claim againet the United Bfates for the frefght wkavgas,

‘You indicato that the Division cited cass holding that the
chligation rests on carriers’ agents to refraln frron avecutiung bills
of lading which cannot lawfully be ncmplied with cor wvhich contudn
oonflicting or errcisous entries, 1t is your contentian, however,
that a review of ousr yecords will confirm thal the bild of lading
vas cxscuted Ly the shipper and not North American,
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¥Maile our yecords indicate that ths b1l of lading vas p
by tha shippar, as indicated in the divinion's lstter, iy is the
responsibllity and duty of the carrier, aud his alone, to execute thw
b1l of lsding, Beciion 219 of the Interntata Coemerse Ast, 45 U.B.C,
319, incorporates into Part IT of tha Act, section 20, parngraphs (11)
and (12) of Paxt I, k9 U.8.0, 20(11) and 20(12), which parigrapus
. grovide, suong other things, that a coemon cerrier receiviny property
for transportation in interstate o foreign coomirce sball §asue a
proper bill of Jeling fox each shipaent of gocds dolivered (o the
carrier for trunsprtation. Bes, alvo, Valeo Mfn. Cos ve C, Nchard &
Bons, G2 A. 24 501, %04 (1552)s Also, the very derinition of a b
of lading indicates it 15 & document fssued t0 & Xipper by & transpor.
taticn agent. See, forr extreple, Uniform Commwreiel Code, Eecticm ).201,

Thus, the fact that it 1« not uncameon for shippers to preopare
Mllz of lnding for execution Ly carriers' agents dcus not reliove
the carriers of their duty of ensuring that the bill of lading prepared
by the shipper is correct An all respects., A shipper may prepare o
" Bill of lading, but the carrier must execute 1%, Expositlon Cotton
Mille v. Southern Ry. Co., 23% X.C.C. Lh1, Uh2 (193Y). Tne issusnce
- of the bill of lading is the responsibility of the carrier, not the
ahipper or connisnnoz ggee): Urited 8tates v, limthem Preific Co,,
325 I.CuCo 200, 209 1 5 ’ and Comoined EL gf L';:iini - 1’}:91 t
B1)) Allovance, 323 I.C.C. 168 (1%Nh), - -4

It s also your comtention that ths facls in this case are
dissinilar tH thouz considered in VUnitua Riates v, Masom & Dixon Lines,
222 ¥, 24 646 (1955), The bill of Isding considered thereln vas marked
Prepeid, whareas the bill of lading here involved contains both the
notations indicating freipht was prepaid and the initialed no recourse
clause which may have put the Government or notice of thoe possiblility
that Lt might be called upon to pay transpc rtation chargeu not paid
hy the shipper. -

In Chicaro Great Wectorn R. Co, v. Hopkins, 8 ¥, Bupp. 60 (1942),
and 4n INincis 8feel Co. V. Ealtinore & Onic K. Co., 320 U.8. 508
(1943), whorein both the no recourse and prepaid clausz vere included
in tho hill of landing contract, the courts gove offect to both
clauges stating that, any apparont inconsistency must bz reconciled,
if possible. However, both ceses hold that the consignor was not
Mable forr an additional samount in gddition to the freight already
yaid, and therofore did not involva liehility for the full sxount of
the transpcrtation charges, as is the case hers. _
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By stexping the tL1l ¢f lading "prepeid,” your compuny at lsast
nyretentad that saw part of the charges wers prepald viwiher or
noh the Covernnant becnuse of the inclusion of the uo recouras cliuse
could b hald lleble for any supplemental freight charges not paid by
the saippwr at origin, Yut tho freight prepald uotation at least
anmnmted {0 a represeatation that acze part of the froight was paid.
Your elaim ts not for any supplenantal freight charge hut the whole
of the freipht charges on tbe sidpeant, 7Thereforve, it is our position
that in this instance the Guvernwent's liability has not boen
ostablicliyvd, e¢nd the carrier is cstoppud frxom collscting the freight
chargey. Sea Pouthern Pscifin Cerrany v, United States, CU3 ¥, Supp.
834 ?;.950); Morourl Fasifie fadircad Co. V. ineticnal Hilling Ce.,

Y

It &8 aldy your contention that Consolidated Fredghtways
Corporation of Delawars v, Adzmival Corcraticn, Wio Fe o4 b, 60
{3971}, {s nut xrleveat 4n that such cass invalved a failune of the
carrier to Hill tha shipper-consignne within the 7.dxy craldd
dinftation, wwd Novth American hilled National withln tho 7.day
period: Ve apree that the additionnd evidence furnisivd ue indicates
that Noath Amardcan Van ldnes repiatodldy attenpted to oblalin poyment
fron Naticnal, buu the carriexr, by ita potion in so treating tha
ahiymant as propaid and ity fallurs to yoroaptly notify the (overnweat
of the difficulty in collecting its charpns fram the shipper until
after payment waz made to thoy contrector, \eprived the Govermuent <&
asple notice so that it could protect 1tzolf by withholding the

freight charpes from nonles otherwise dua the contractior.,

Ne als0 note that your latter ctates only 90 days elapssi beforw
the Govermvent was billed, mnd hence thwe notice was not unroxsovably
delayed. lLiovever, our recoids indicate that approximately 140 days
elapacd from the delivary date of Avgurt 23, 1471, and the data your
invoice dated Januwary 5 or 6, 1972, was received, At any rate thy
notice of your clain vas received cfter the date the contractore
ccasignon had been paid, end 4f as you contend the Government as
consignee 48 liable for the freight churges, the Gowernnent woald
in effect be poying tvice for the transportation charges.

It 4o also to be notod that the Consoliidnted Freightways case,
suora, states at yuge 61: :

Vo Aiscwtan nothing 4dn the language or psolicies of
Bection 223 (Jection 223 of the Motor Carriers Act, I
U.5iC. 323) to suggant that Congreas intended to Lmpuse
absoluty liabidty upon a consiguve for freight charges.
Nor 4o ¥s belivve that the appliratim of equitadble
astoypel sgainst plafntiff'a claim circumvents the
policies of thal) Besticm,
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Therefore, it &8 vur view that the action taken by our Transportiation
and Claiume Division 4in dicallowing Norxth Axsrican's claim was ccrrect
and it is suvstained,

”

- Binceraly yours,

PAUL G, DEMBLING

' For ths Coxptroller General
' ©of the Unitod Btates





