COMPTROLLER GENERAL OF THE UNITED UTATES
WASHINGTON.D L. 20148

B-178071 My 22, 1973 2 o9

Fox and HcGrepor
2011 Eys Street, M, W
Washington, D, C, 20006

Attention: Halcolm P, McCregor, Bsq.

L

Centlemen:

Reference ts made to your telegram of February 21, 1973,
u.nd subsequent Lomnunicacionl protesting the award of a contract
to ‘anyone other than your client, DFNRO Laboratories, inc,, under
Invitation for Bida (IFD) K00V39-73-B-0121, icsued Novenmber 15,
1972, by the Departuent of the Navy, Naval Elecctronic Systems
Cornand, Washington, D. C,,as "Step 1" of a two-step formally
advertised procurement, Your protest s focused upon the amount
of time, number of inquivies and responies. necessary to render
1A's proposal acceptabla, !

Under "Step I," Request for Proposals Mo, N00039-72-R-0121(Q),
dated Foorvzry 9, 1972, technical proposals without prices or cost
ectimates were solicited for the production and delivery of quantitics
of the AN/FSi)-58 Communication Control Systen for Uperational
Comnmunicationse System plus accessories and repair parts therefor.

The reccwd states that proposals from eix firma were received
and, upon technical evaluation, three proposals were determined
t.o be uracceptable and those firms were so advised, The proposals
of your plient, Virginia Electronics Company, Inc. (VILCO), and
Technical Industrial Associates, Inc. (TIA), were ietermined to be
reauonably susceptible of being made acceptabla. Accordingly, these
latter firans were advised of the deficiencies in thiir respective
propossls, and were instructed to submit clarifying wnd supplemen-
tary 1nforma :don directed to the correction of such deficiencies.
At various timus, further inuformation of this nature was solicited
from each of these nfférors until, by November 1, 1972, all thvee
proposals were detsrnined a»coptable. Consequently, thu subject
IFB (Step 11) was issued to these offerors, and bid opening on
Deceabar 12, 1972, revealed TlA as the low bidder at a total amount
of $3,485,830, followed by your client av $3,887,826, and VELCO =t
$4,455,647,
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A preavard suvrvey of TIA concluded that it lecked only
adequata financial resources to perform the contract, Accord-
ingly, since TIA is a small business concern, a Certificate of
Competency was sciught by TIA and received on Febtruary 12, 1973,
The awnrd was made to TIA on April 3, 1973,
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You contend that since ths proposal2 of your client and
VELCO vere apparent(y considered to have been made acceptable Ly
the end of August, the contracting officer should have concluded
discuscions at that ti{me rather than extend discussions for more
than an additional 60 days, You believe your posftion {s in accord
vish Armed Services Procuremant Regulation (ASPH) 2-503,i(e) which
provides in pertinent part that the contracting officer may proceed
dircctly to Step Il where ha datermines that there are sufficient
proposale in the acceptuble category to assure adequate prica com-
patition and that further offort and delay to wake additional
proposcls acceptable and therelly increase compotition would not ba
in fhe best interest of the Government,

Horaover, you have expressed your concern that since seven
subaiesions wers furnished by TIA upon the NHavy's requaost, fiva of
which wvere pade durdng a period of two months after it had been
determined that the proposuls 5f your client and VELCO were
acceptable, there may have bsen a basic or-materfal change in TIA'x
proposal contrary to ASPR 2.503,1(a)(viit),

With regard to your allegation that the contracting officer
should have procacded to Stepy 11 when the proposuls of your client
and VELCO were dotermined acceptabls, the portion of ASPR 2-503,1(e)
which you have cited as support for your position vefers to the
tategorization of proposals ay_submitted, Inasmuch as nonc of the
thres proposals ultimately dotermined accoptable wers categorirod
as acceptable upon initianl svaiuation, thrt provision {s not regarded
as being supportive of your allegation, While this paragraph of
AYPR nlso providas that in.initlating raquests for additional infore
mation the contracting officer shall fix an appropriate time for
bidders to conclude discussions and the aubmission of additionel
{information, it also permits the contracting officer to extend such
tims in his discretion. Although the record does not indicate that
the contracting officer initially fixed a time for concluding dis-
cussions, i{n view of the discration accorded hin by the referenced
ASER provision to extend the dicscussion pericd this is considerad
to be merely a procedural defect.which doss not affect the validity
of the discussions conducted with, and subaissions by, TIA in Sepe
tomber' and Octobaer,
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As for your concern that a basic changs may hava taken place
in TiA'e initial proposail, we hove examined the complete subaissions
furnished the procuring activity by TIA and we do not find that any
basic changes were made to the criginal proposal,

Ha are therefore unable to ascartain any legal basis upon which
to ohject to the sctions of the procuriny activity with regard to
the qualification of TIA's Xechnicsl proposal under Step 1,
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On the day of the award, April 9, 1373, our Office was orally
notified by the Department of the Navy, in accordance with ASER
2-407,8(b)(2), thet an award wis requived to be made prior to the
issuance of our ducision on the protest, In this regard, it was
determined by the procuring astivity, pursuant to ASER 2-407,8(b)(3),
that since the equipment involved in the subject frocuremant was
alr' traffiz controller communications equipment and therefore saf'aty
rejated, there wan n need for an award as promptly us possiblae,
Mditionally, due to the fact that the Certificave of Competancy
fssund to TIA was to oxpire on April 12, 1973, and any renswal
theranf would likely entail a further delay which would be unaccopte
able, 1t vas datermined that an 1mmed1nte awvard would be advantegsous
to the Government,

By your letter of April.13, you stata that you first lesrried of
the award through the Wall Street Journa', and thersafter by a
routina lettor from the rontracting officer dated April 9, addresced
to your client,

You object to the failuve of our Offtce to notify you or your
client that an awsrd had been made, and thLs busis upon which it
vas made. You further object to the deteruinetion that an award wan ‘
required to be made prior to the ifgsuance of our decisfon,

The duty of notifying protasting bidders of nwards made pursuant
to ASPR 2-407,8(b)(3) 18 chiarged to the contracting officer by the
provisions of that paragraph, and {t is not the customary prattice
of this Offica to also notify the protesting bidders when edvice is
received of such awards, While the contracting off{cer's letter of
April 9 did not set forth the basis for making the award pirior to
resolution of the protest, such information s not regquired to be
conveynd to the proteating bidder by the reZerenced section, Our
Office has acknowledged the authority granted to the contract:ing
agencies to make awvards, prior to the resolution v protests, under
the circumstances set out {n ASPR 2-407.R(b)(3), B-177507, April 3,
1973, Since the reasons given fur the ewarding of the contract appear
consonant with that ASFR paragraph ana since the file wan properly
documented, vve £ind no basia upon which we may object to the award,
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Accordingly, your protest mus! be denied,

Sincerely yours,

paul O, Dexbling

Yor ths Comptrnlley Geneval
of the IInited States






