3 ’ COMPTROLLER GENERAL OF TH:: UNITED STATES

WASHINGTON. D C. 10V q

YRy 24 1573

E. C, Campbeld.,, Incorporatel
Post Office Eox O3 p
Springficld, Virginia 22150

Attention: 14 E. €. Cugpbell, fOr,
Precidcat

Gentlemen:

Dy lectter dated An:id 2k, 1973, nnd prior correspondence,
you protented againet tuard of a contract to any othar firn
under invitation for bids (I.B) No. FA-3-05351, ianued larch 5,
1973, by the Bnithsonian Instifution (Snmithsonian),

The invitution requeated bide on one electric fork 1ift
truck vith 6,000 yound 1ift ccpacity {u accordasnce with kilitary
chﬂificntinn 111~T-40529, dated August 23, 1952, and exccptions
citei thuerslos Tac IM van madled to I firms ond synorsized in
the Coanarce Bussiess Daily, The pronuring activity received
only one bid and awvnrd 1o Leing withhicld pending our declsion on
the merits of your protust,

H\ |

Dasicnlly, it s your contention that MIL-T=lil9, \
particularly as ano ded hera, 10 restrictive to cqnipment manie
facturcd by the koymond Corporation, JFurthermore,. you quoption
the rclaxation of certsin of the requircnients cn]'vi Tor iy, MIL~-
T-403529, conteadins that such dovmgreding of porfurmince will
result, in cfleet, dn a 5,000 pand ctpaeity truck. richer th\
the 6,000 pound cnnucity dc*ived by the fr hsoniar. In th:
conueot*on, you ovestion the nead for :utcntion pf the dunl 'drive
capzeily du view ci a reduction in the slope aacnnﬁlon rcquiwe-
ment and you tloo question thc reduction of the )1 t ecpacity,
acceleration, opecd, and the lifting und lowverinp apsede. You
assert that in addition to not veing necided, the secdond vheel
drive costa at lcoot an additional $1,000, You also contend that
the 2 volt electrical synten endled oo 1o not sufficient to
operate a full vork chift end that the IFD Ao defficient in not
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stipnlating the minirun expere hour capacity for the battery,
Moreover, you note that only onc bid was received (frou Fayitund
Corporaticn's dealer), and erpress the belfef that since 1962
only the Ruyniond Corparation or ito denler hug yecolved averds
{n past Governnent procurements using MIL2-h0329, You contend
that the specification in eloo rectrictive becruse 4t iv designe
oriented, Finally, you state that the procurernant shovwld be
rode either on a "brand nume or c¢qual' basis or negotiated, You
cite our decision B-1773%3, April. L, 1473, in support of your
protest, ;- -

In xesponse to your contentlons, the fimithsonian reporis
that in the abaence of itn owvm speeification covering ihn rew
quircment it was determined that 1JL-T-L05?9 (es emcnded) would
Vest meet its minimum esgential rcquirements, The Tranwportation
Officer reports with regard to the changes in the Militory Speei.
fication, that the 6,000 pound 1ift cepacity &n neceessury con-
sidering the work to be performed bacause the Bmithsonien's
4,000 pound 1ift capacity truck had heen damnged due to over-
londing and in no longer operationnl, The changes in the olope
ancension from 15 parcent to 10 percent, retention of the dual
drive capacity, and the reduction in acceleration were jaade bhe-
cause the “ruck vill not be operated on grades of more than
10 percent and the duel drive and reduced specd will encble the
truck to obtain adeguate traction, constent epcad and stabilivy.
In this connection, speed and acccleration sre not coneidered exe
tremely Airportant; hovever, slow and stcedy operation cre of prine
irmortance, Dual whecl drivo 48 alaso censtiered neceesary based
upon past unsatisfactory experience with sinple drive unitc, These
characteristics are conoidered to boe performance-orlented and, thus,
any firm nay produce a truck with these attrirutes, Therefore,
Emithsonien officials contend that tho spceificotions are not
restrictive,

The procuring activity has tho primary responsibility for
drafting spoceifications which reflect the minicum neecds of the
agency. Yhile the procurement statutes require that opecifications
be drawn oo a8 to perrit the greatest amount of competition cone
pistent with Che needs of the procuring activity, ncither tho
lattor nor the spirit of the competitive bildding statuten 13 viow
latcd because only onc firm is abtle or willing to supply ite noeda,
provided the specifications are rensonable and necessary to mest
the egency's astual needs. 45 Comp. Gen. 365 (1905). We have
also held that whera the legitimateo needs of the Government can
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be patinficd from only u ainple noyrce, the 1nv does not require
that thznre nneds bz cosnronisel in order to obiain cometition,
B-15055C, 1:brunvy 13, 33573 N-27P003, July 6, 1971, lor must

en egeney vurehsse cyuivzial morvely Lecauna 46 e offered et a
lower prico, vithnsut $nlelliseoat riuferenss 1o the particular needs
to be gerved., Gi=VihYY5, varch 79,1972, T i3 our vicw, bnsed
vpon revisw of the vecordilhrt the fatthcantan hus adeguriely esteb-
18ckad thet, the ase of JAL-T=L0529, ee arcnled, wan ransonzbly de-
teruined neccosary to neat,ite encentiol ninirm yequiraiiate,

In B-177353(X}, Jrvil b, 1673, the ftem purchsced wan o
hood pound crpreity fork L€t tvush, uaing tho sume HLYStay
fpeetfications You protested coatonding {hat the wse of another
Kilitary Epcelfication would have penarated rove comretitioa and
a lower priece.  In that case, the epeney did nat dicpute that the
Militery Gpecificntion you cited, with ons revision, would have
et 1ts nerds, Ve, thercfore, concluded that the specificaticn
uged unduly restricted competitic~. In the preuent case, hovever,
we have concluded that the agency has adequalely cotablislied the
neceenity for the cpecificaotion uced, Conseyguently, ve do not
ogree thot the holding in the cited ense inp concyrolling hore,

With regard to your contention that the procurement should
be negotiated, the arvlicable ztutute, 41 U.0.C. £52, providey
that al) purohanes and contriita shall be nmade by advartising,
except in crrtafin enumarated eircunstences. EBince nofe of the
exceptions vre applicrvle in ths present cace, we find no {me
propricty ir the Ertithsonian's use of formal advertising procee
dures, Seo PR 1-2,207(a). Jivslly, the use of a "brand nane
or 'equal” y-chuse description wonldd not be justified because a

suitable Corernaent tpeeification 4a avuflablo, Bee FPR 1-).307-%(n).

Accordingly, your proteat is donied,

8incerely yours,

Paul G, Dechliuy;

For the Corptrollar Gensral
of the United States
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COMPTROULER GERCRAL OF TUHZ UHNITED STATLS

v \__ WASLHILGTON. D (2 2333
B-~101404 Hay 2%, 1923 '
{
56’1‘)
The Uonorable lMowerd U, Calluvay
The Seeretory of the Avwy 1

Denr My, Hacreturys

This 41¢ iu reply to the May L, 1973, letter {rvir Lhe
Arrnintant Secratary of the Arny (Inantallations and Logis-
ticn), raquestiug concurrence wvith hiu{&ctermtnntiou to
onit ﬁnﬂ Lxardnation of Records cleouce éron M contrnéglto
bo entered finto batvesn the Arry Yissille Conmand nnd the
Britich Adraraft Ltd.,, for thae purchnrre of one cach Tracher
and Ancillary Untts, Yodifiled Raplor. 1In accordsnce with

10 .8.C, 2313(c¢) and Arnad Services Procurenent Repulatiorn

6~31001(a) (1), Y cencur in the determinantion,

finceraly vours, \
\ L]
. . ) Ry
PAUL G DLizoLe A
vor thu Comptrollecr CGenaral , ‘”N
of thu Wnitad SHtatcy LN
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- FOMPTROLLER GCNCRAL OF THE UHITED STATES
\\ WASHINGTOQN, DG, 20343
B~101404 Hey 25, 1973

The lNoaovable lioward U, Calluvay
The Secerctory of the Arvwy

Dear Mr., Sccretury!

This 1i¢ in reply to the May £, 1973, letter fron tha.
Asnisntant Sccraotary of the Arny (Inantallations and Login~
tics), requesting concurrence with his deterninstion to
omit the Exanination of Records clause from & contract to
be entercd into botween the Acmy Miseille Conmmand and che
Britich Adfreraft Ltd,, for the purcharec of one cach Traclher
and Ancillary Unite, MYodified Rapior. In aeccordance with
10 U.5,C. 2313(ec) and Arnad Services Procurement Regulation
6-1001(a) (1), I concur in the determination,

Sincerely youre, | \

PAUL G. DLIZSLING

¥or thy gopptroller Genoral SRR
of thu Unitad Statcs ' '
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