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COMPTROLLER GENERAL OF THE UNITED STATES

1 Yy
WASHINGTON, D.C, 20548 o 1’

May 25, 1973

B-177498(2)

Hovelty Yroducts Coopany

c/o Sunuel F, Schwapg, bsq.

Sufte 1032

1315 VUplput Street

Yhiledelphiia, Penncylvania 19107

Gentlemens

He refer to your letteor of December 23, 1972, and subsequent
covcecpondence, concerning yonr protest cpafnst an avard to Centron
Covporation under Invitation for Bids (IFB) No, DALA25-73-D-0031,
dated /fvgust 3, 1972, which was issued by the Departmant of the
Arrry on a partial swall business set-aside basis for a requireuent
of 13 DBandolecers,

You maintain that the YAwarde" provision of the IFB did not
authorize the Department to arclude you from consideratica for the
sut-aside award; that such exclusion improperly negated the pro-
visions {n the "Hotice of Partial Small Pusiness Scot-Asfde" claurno;
that the "Awards" provision ecuthorized the Department to make separate
awards under Item 0001 and Itan 0002 of Alternnte C, or separatc
avards under Altcrnate A, to other than the lolest, respon61Ve,
racponsible bidders for those itemsy that the clawce did rot pive
the Department the right to avard the ect~aside portion of ltem
0001 without strictly follouwing the procedures set forth in the
"Hotice of Partial Small Busfnccs Set-Asjde cleuse"; and that had
the Department strictly followed these procedures ynu would have
recefved the award instead of Centron., Congequenvly, you request
that Centron's award be cancelled ard the requirement avarded to you,

Alternate bids were requested on the requiremzant, as follows:

Alternate i\

Item 0001 Total Quantity - 8,000,000 each
Non Set-Aside Portion 4,000,000 cach
Sct-Aside Portion 4,000,000 each
Item 0002 Total Quantity (not snbject 2,000,000 cach

to set aside under any
alternute)
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Alternnte D

Lten 000} Tota! Quantity 6,000,000 eccch
Hon Sct-Aside 3,000,000 cuch
Snt-hAside Porcion 3,009,000 cach
Iten 00N2 Total Guantity 2,000,000 ceeh

AMteronte C

Ltem 0001, Total Quantity 4,000,000 cach
Hon Sct-Acide Portion 2,090,600 cacl
Sct-Asida Yortiun 2,000,000 cesh
Item 0002 Total Quantity 2,000,000 erch

At the end ¢Z the above schedule was the follouing notod

All bidders ave invited to LId on either or both
ftems and on any or all alternates, Award(g) will ba
nado on that alternate which nost nearly corresponds
to the Covernment requivements end funding ot time
everd 15 nmade,

The ITD aleo contained the following pertinent provisions;

Hotice of Yartial €.:all Tuaf{nesr Setehside

(a) Cencral, A portion of this procurement, as
identificd elscwhere in tho Schedule, has bren eat
aside for auvard only to one or more small businces
concerns, lHopgotiations for award of this sct-ascide
portion will be conducted only with small businecss
concernt vho have subxitted rerponuiva bids on the
non-sct-acido portion at a unit price within 130 per-
cent of the highest unit price ot which an cuvavd is
made on the noneoet-ueide portion, * % * llepatictions
thall b2 conducted with euch exill businesc concernc
in the following order of priority,

Group 1, Small buasiness concerns which are alas
certified-oligible concerns with a first
preferonco,

Group 2. Small businceo concerns which are aleo

certiffcd-eligible concerns uith a
second preforence,
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Group 3, Sns)l Lbuedness concerns vhich are also
peraistont or substantial labor surplus
area Cconcerne,

Croup 4, Small businerns concerns vhich are not
labor rurpluy prea cenuirns,

Within euch of the abova proups, nepotiations with such
concernd will b in the order of their bLids an the non-
cet-aside portion, Lepinninge with the lewest responsive
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dryards

1. The Govarpuent reserves the ripht to make two (2)
or rmre ewards to maintuin robilizcatien bLace end in-
tencae conbat readiness end not to avard both {tceass to

any single bidder,

2, The Governnent further reserves the right to nake
ovards to fudividual contreactor(s) vinee price(e) repult
in the lovart ayprepate evaluated cost to the Governmont
for tho numbaer of individual award(s) that will be unade
or {n any nuch other moaner that weuld be {n the best
fnterest of the Governmeont,

The Dopartunent reporte that the Ansfstaant Seeretary of tha Army
(Installctions end lopietice) deterntned on Hay 23, 1972, that
procurcnants of the 3 Bandolewr could be nepotiated under the

' aunthority of 10 U.8,C 2304(4)(16)(B), since the fnterest of {n-
dustricl mobilization in case of o national ewsrpency would othove
wise be scrved. A further review in July 1972 of the projectil
requirerents for the bandoleers cupported the continuing neod fov
cainteining an active motijfvation base and for entablishing ona
other active baste producer foir the ftem in additi{on to your conpeny.
Hotraver, the Uepavtuent subsenuently decided that procuvenent of
the subject requirenent could be carricd out under foriial advertising
proccedures, since it anticipated adoquete compotition, In the interest
of naintaining the mobilization basse for the {ten, the Government
therefore reserved the ripht in the IFD to make rmultiple awards and
not to avard both {teus to any single bhidder,

Centron and four othar firms subnitted bids for the requirematt
by the date asat for bid opening on October 10, 1972, The contracting
officer raporta that you were tho lowest bidder on Alternate C,

Item 0001 (the quantity ult{mately ovaluated and awarded), and that
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ha suboequently avarded you contract No, DAAA25-73-C0246 on
Decenlier §, 1972, for 2,000,000 handoleers st a corrected price
of $,3051 a unit undar LItem 0001 (Lhe none net-sedde portion of
Alternate C),

The contvacting officer further reports that he subsequently
exccuted a beterningiion of Yecowdenee to thow the priovity of
offerovs for the sLt-nrldeAnucrd that Centron had fivet priority
for tha setensidn nuerd unler th1£ doternination; thet you wovo
not elipible for concideration ¢f tha seleavide in view ol the
noed for obteining en cdditional acetive btaso producer of the ften;
rnd, Lhat, pursueat to the order of proccdence estebliched for the
catenulia, the set-vside portizan of Lten 0001 of /Altorpate € was
awurded to Centron et a unit price of §,3048 on Deceuber 6, 1972,

The Departrnent also reporte tnat, although the lenguage used
in the “Awards" rrovisfon could have boen wore explicif, with
recpect: to atating the right to award the set-aside portfon of
Iten 0001 to otlier then the lovwest olipible bidder for the {tem
in order to obtain en additioncl base producer of the bandoleers,
it bolicvaes the provizion gave adequatc notice of the right to
meko wltiple avards in the subjeet procurecent; that funds were
not avzileble to permit separate avarde fov tho larper ocuantities
under Alterpate A; that the only recasonable’/interpretation of the
Whvards" provision and the "Hotico of Partial Small lusiners Sot-
Aside" cl.use, accormodating the fLittent of rerving wobilization
renuirerents and accor plishinu the omall bLusiness prefarence at
lowest cort, £8 that both the non-set-aside end sot-aiide portions
would not be avarded to one coumpany, althiough the swsdl bhuetiness
procedurce for auavding the tct-acide would othervite provafil;
andi that vo @ arpuncent that the Pepartment lacked authindty to nshe
the bubjcat award to Centron {5 untenable eince you alro ecknovledpe
the Da pnrtnent'u rinht to have made an averd for tha same nusber of
unfts under Item OU02 of Altcrnate € to Centron at « higher prica
than the set-aside price,

1t seens clear to up that the primary procurencnt purpose
manifeuted In this solicitation was to waintain the wabilitation
base requiruments at the lowest cost, and at the sano tine effectu-
ata the preferred policies of using formal advertising and omall |
busincus sct-asido procedures where possible, In an attempy to ful-
£411 thio purpose the awards clause (albeit not fully elear) reserved
to the Governuent tho right to maka two or more awards and thus the
non-sct-oside and set-aside portions would not be averdex to the same
firm altlmugh the order of priority and negotiation procedures of
the set-astide clauso would apply.
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It 15 also obvinus that cha CGovernrentts peeds vere Indelinite
gincao altcrnatae wuptittes vove stated! and biddera wore on notice
that the require.ente vere npeasssarily Clexdble, A it devolopad,
thevo vas o vesolveeant ond funde Lor only 4,000,670 Ut Randoleera,
and Ttea 0002 wen concellod end o avavd wiaes mede theraunder, Hence,
the tvards urr2 pade vuder Alccvcpgte G, lten 00U) (5,000,000 eete
entde, 2,000,000 net sot-nisiie),

Since the Assietant Seerctary avtiorizad perctiction of the
procuccersnt yndor 30 0, 5,C, 25050e)(20105), whiah pur ot e, in .
effaect, m\tivle ruords of 6 reonivescnt in the intevest of cerving
industricl vobiliracion, and beecusa this ruthoriny nocosserily
fncledes the Jerooar qunliority to condnzs tha procuirerint ¢n &
formlly advesticad banto, we nant conchitle that tha evard to
Centron cannot be questionud,

In view of the forecoing, your protest rust be denied,
Sincercly youres,

Paul @, be bl

For tho Conmptroller Generel
of thao United States





