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Jacod H, Fischun, Euquire
100~03 70zh' Avonua
Jorest Fdlls, Nev York 11378

Yeor Mr, Pischaani ... ... .. oo wrvensaynmos

Reference {a made to your letrer dated June 26, 1973, and prior
corraspoundunce, on behnlf of Canp Systems Incurporated (Canp), proteating
tha xvard of & contrect to Teshnology Incorporated (Technlogy) under - -
wolicication No, CG-31,103+A, issued by the United fitates Coast Guard,
Departueat of Trmm:tatim. ] .

..., . The solicitation, issyed on Qctoher.19,-1372, ctmted ¢ negokiated,.
procurenient for the developnun? of a computer planned aivcraft nafntenance
syasten for Coast Guard C-130 aivcraft, inaluding tha wonitoring and main-
tensnca of the devalopad systsm with from sixteen (16) to tventy-one (21) °
participating sircraft, ¥Four of the #ix proponala recoeived vora fourd to
be technically acceptable and, of thema, Csmn'a nifar was the hichest
submitted, ‘[he Rapurt of Reviev (revuired by DOT Order 4200,12) dated
March 14, 1973, found Technolovy to be tha lowsst responsible offeror
and concluded that vha proposed awird to that firm was justifiecd, There~
fore, rochnolouy'l proporal was aceaptaﬂ.
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Thu eolicitation xaquivcd the nub:ninuton of 3, "}tnnmament and
Technical Propoual" independant of tha "Cost Proposal,” wiith the warning
that faflure to eomply with this format "mav rzaoult 4n a datercinction
of nonresponpivenens,"' In this rwespect. parasraph (a) (page 4) ontitled
"Managenent Fortion" statody

IR Ptoposah shall include n otatavent of the -
history and experience of the contradtor releting to hie
ability to meet tha reoquirenientn of tha proponed contraagt,
The proposal shall include a vorume for kay pevsonnal to
establish tha system and to conduct training., Vrospective
contractors should be experiencad in opevatisan of corputer
mouitored siveraft maintcranea systens and should lave had
for at leasi one year a capabla staff of wanazomeént and
{.echnical writers who hava derionatrated from a corposite
point of viey, exparience with both military and ecivil
ajrevalt maintarance systems,”

TF errr.snL ot COC“'+ Guavd Contract Aw\arﬂ
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Tha prinary bazie of Camp's proteat is that this provision msde previoun
operating exparience of a copputer monitored airvcraft maintenance system

a mandatory preroquiasite for every offeror seekiug to subnit & proposal,
Regarding the ability to meesl; the reguirenents of the proposed contract,
you maintain that because of the spacialized nature of such gysteus,
years of experience in related work ave not equivalent to having expe—
xdence in the operation of computer monitored aircraft maintenance systens,
Since its experience wvas apparently in data collection syatems, you argue
that Techuology was neither a rasponsive nor a responsible bhiddar unless
it had experience in the operation of at leaat two computer moritored _
_ "aireraft maintenance systems and also had a-complete staff with at leapto,

‘ons year‘l experionce with both military and civilian afrcraft systems -

)

The principal authority cited in support of your position is our
- decivion in-B-165292, November 6, 1968 (48 Cowmp,.Gen..291), .ragayrding an
advertised procurement in which the exparience provisions were valated to
"4 & & proven reliability under sctual operating couditionn." In this
regard you stata that!

"In the eubject solicitation there 4w an admonition that
failura to supply the experience data 'may' result in a
detevmination of non-~responsiveness, In B~-165292 supra,
the meaning of the admonition is the sama when it says
"£ailuvra to do this Ymay" ba yeason for determining bid \
fo be non~responsiva,' Also in B~165292 tha bid said the ,
.. desired information 'muat' ba wubmitted with:the bid, In T e .
" this protest, tho aolicitntion said an to expericnce “
*Proposale shall , , ' (Sce abovo for full quotation,)

Thum, for all practical purposes, this" “Protest and B-165292 e
are similex in that the experience vequirements go to
, renponaivenesn." : '

-4 ’ - 3!
Bawever, our review of your citatisns and argunents regarding the

ivsun of reaponsiveness xeveals that your position is baved on the

principles applicable to "advortised" rather than "negotinted" procure-

- mentes - In-a negotiated procurement, ''nowresponsiveness'’. iy orfiginally '

conaidercd to ba a subject of negotiation, 51 Comp. Gen, 249, 250 (1971),

Vith respect to the exfant of negotiatiouny, we have stnatod that unless

initially unacceptable proposuls ars found not subjedt to being made

acceptoble, except through major revisions, prospectiva contracto's should

be afforded au opportunity to eatiefy the vaquirements of the Coverumont,

51 Comp. Gen. 431 (1972),

Hovertheleos, 1t appears that Yechnolopy's proposal was fully
responsiva to tho torms of the solicitarvliun. VWo Intcrprot the expa-
rionco roquirenents in this caso as placing wmphasie upon the offaror's
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capability to fulf{ll the requiviments of the sollunitaticn to the
satisfaction of the Goverunent sni not upon tha perfornance history

or reliability of an existing systw, Ths use of the word "should"

in the 'Man zewent Porstion," supra, d4d wat create a mandatory condi~

tion but, maraly expressed a Government preferenca for prior experience,
vhich would ba onevof the factora employsd An tha evaluation of otfers,’

Ees 52 Comp, Gen, . ' (B-177220, Hay 14, <1973)i. . In this reaard. tha ,
solicitation included the following informations.. . .

" owy -

" -

“WYALUATION CRITENIA e

LA E PR TRV TU L “ VT EHY T, & : .
"Propofula will: ba-evaluated on the baain ‘of,tha: -followins A
critaria, The porcentages yveflect approxivnately divisions '
of tha-total effort each proposer whoupd deyota.to his vy
- technicalrproposal, and raflect thoa Coant:Guard's subjectivae N
opinfon am itoi:eacli -area's worth, The detailvdyevaluatioa . ERTI

' critaria amployed will uxilito thase woightinss.

) Corporata Capabi!itg;LHnunqemanc and-Yxpardenca
(3011. Bach offeror's past performance-and expurience in
oinilar or reluted work will bae avnluatnd. _

“b, Technical Yersonnal {30%), ?ha cteativity and
compatence of the technical pervonnel assigned to this
project will be judged:. This evaluation will De based oa
olucation, genaral background, experience in aimilur
projects, porcentage of time to ba devoted to this project
and status within the proposer's organlpation, Tha depth
O interest of-the project manager in rhe specific xield

ey Wilk aluo bl considarod unier this lectiou. A - e
P S v e en -

"c. Bample.nata (A0%) . Evaluation‘uill be made witb
vegard ‘to clarity, organization,. and geuurnl layout of all
raquived sample data." R N

Tﬁo soldcitation d1d not require rajection of ny probosal.as heing
nonresponsive frem those offarors lacking the »refeorred prior erperience,
Rather, the mandate was that the experience da:a be furnished with the

proyouul. Tachnoloqy compliad witn this raquircuunta

P AT e gty [ B

A.dutermination of whether or not an.uft«rot {i capabla ot par;ormanua

o and thavefore ia respoueibln 18 nacevsarily a matter of judgment. 43 Comp,

Cen. 228, 230 (1963), " We have consistently:-held that we will not quention
the validity of discretionary judgment absont a showing of bad faith o
Yack of any reasonable besis for tho deternminatiun, Our veviaw of the - |
yacord has uncovered no basis upon which we night properly conclude that
tha contracting officer acted unraasonably or in bad faith in findiug

Technology rcaponuiblu.
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Cexrp haw furthar allagod that based uvn {td own cost exvcrience, tha
price subvitied by Technolosy Jou ttem 1 of, tha_solicitarion is unreal- 3
isticelly low and that tha firm could not meet, its full requiremants within
the price subritted, Our Office does ﬂﬂt‘ﬂbCGPt the pramnise upon which
this argumont j« based hecause {t seens to he no wore than an assertion
that Canp’s esatimate of devalopmant costs muat be accepted &3 the standard
of reulism, We vote that Clup ¥ price for this item wae also tha highest .
recaivad, Ces et BRILT T , . s YO
«V'inally, it . contended that thin p#o¢$r;@aut mgtel use o! & system . _ .
wvhich 4s proprietayy to Camp, In this regard,syon.allege that the asoligi-. . . .-
tation reflected the undevstanding between.Canpsand.tha Coast Gwrd thatx,“,kﬁﬁé,,
the firm's proprietary rights in 4ita unnollgitpéﬁp:apoaal of Aprdil 1972....... ...
would be relinquished if tha subject solicitation stated that companien
reaponding to it "wust' bhe txpcriancad in-tho fiald.of. computerized air-. ...
craft maiptenance programs, The record reveals that by letter dated
May 15,.1972, Camp acdvised the Const Graxd that its unsolicited propcaal
did not coniain proprictarv information, We find no evidence to support
the allegations of any npreement to restrict the solicitation, Horuvover, Y
gince it is apparent ¢hat Caup wae aware of this issua upon receipt of
the solici:ation but delayed taking action until prior to the proposed
award, any protest with reapect to proprlotary informetion wust be
vegurded as uutimnly. ) '

f

Ancordingly, the protest 1a deniod. Lo -

: ' Binoerely yourl,.
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