COMPTROLLER GENERAL OF THE UNITED STATES
WASIHINGTON, D.C. 3e(8

B-178637 October 26, 1973 4010119

Texas Aeronpace Ssrvices Incorporatod

3081 Vine Strect '

Abilena, Texan  79GC2 -

Atten%iuns Mr, Bernard J, Cuaningham
President

Gentlerens ’

We refer to your latter dated September 17, 1973, and prior
correspondence, protesting the award of a contract to another firm undar
request for rropogals ((iP) F34601-73-R-7080, iasuad on Dacember 22, 1972,
at Tinkar Air Force Base, Oklehoma, oo

The solicitation vas a negotiated procurement for the owarhaul,
ropalr and/or modification of 297 selectors, ISH 1660-516-2096, P/ 966F8=-
01 applicable to C~118 Adveraft, Texas Aerospace Sarxvices Incorporated
(Texas Aervsapnce) submitted-a price proposal in the amount of §6,511 which
was tha lovest of the best and final proposals from six sources,

Due to tha urgency of meating the required dalivery schedule, on
January 22, !973, a premiard survey was requested of Texas Asrospacs,
Section C-12 nutitled "PAN-AVATD SITVYY OF PROSDICTIVE COLTRACTOR"
aracifically indicated that tha fourteen avcas to bo investigatod and
ovalustad ineluled production capability, lalor reacurces and ablility to
neet ¢oliver? nchsdulesn, In this repaxrd, the report dated February 6,
1672, reocoumenced that no award be rade to Toxas leraspaco prinarily
bacause it did not satisfactorily demonstrute production copability to
peet the Celiviry orioculo of 157 ualts per renty beslaning 3V dayo
after raceipt ¢ £ tha cquipneat as epecified In tac solicitation, Ou the
hacis of the rarvav, the contracting officar wade a duternination of
noareaponsibility,  Since tho mrard wan for leso then €10,000, pursumt
to ASPR 1-705.4vc), tihe deterndnantion of nonrcsnpoanibllity was not
coordinated vith the Small Business Adninistration, Thercafter,a
pragward sutvey was mado on the noxt lowest offaror, Artko Corporation
(Artka). After recciving a favorable survey repord, the contracting
officer found Artko to be rosponaibla,

You have challenged the contracting officer's failure to find your
corpany resptusible, In this repard it is clloged that the actions of
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tha Dapartment of the Alr Forco and the Defensa Contract Adminf{stratiom
forvicea were arbitmary and capricious, and not supportable by fact,

You asxert that a representative of the survuy tesa ftated that no ome
could produca tha {item on schedule and therefora, Texas Aaroapacy was
given a negative survey recoumendation in an attempt to bring about a
wora reavcnable delivery achedula, PYurther, you argue that the Govern—
ment's actfons wars inconsistent because Artko, while in the process of
declaring baukruptcy, was found to be rosponsible and avardsd the contract
which it faiied to parform. -

, In making his detuminnt.ﬁn, tha coptracting officer relied upen
thz survey report whisch indicated that the decisica regoxding Texan
Asrospace was based upon tha following Toasons | ‘

"(1) failure of contractor to hava a prepared flov chart
ind{cating tha production sjhedule to wmoet dalivary requira-
ments (1i) lack of trained personnel to perform tha work
without additional training (441) no quote and delivary
schedule was availahle from ‘vendors to wanufacture neceasary

. Jig (drilling fixtuiw) (iv) no quota or delivery achedule
was avallable from o vendor to furnish the metal baez
required for the wodification in accordance with T,0. 'K’
Symbol Supplezent (v) lack of plans to use additional
percoanel on this work indicated that contractor intendad
to use cutrent employeas which would adversely affoct othar
cmtrnc't.n in housa vherw & delfnquency in delivery already
exiots. T

He hava consistently held that {t is the duty of the contracting
officer to datarnine the responsibility of s biddar, In making the
determination tho contracting officer is weted with a considarable
dosree of discration, We will vot subatifite our judgmeat in such caces
cad will uvphold the controeting officer's dotorulnution of responsiblility
unlens it 15 shown to be arbitrary, capricictis or not mupported by
oudatantial avidence, Soe 40 Comp, Cen, 371 (1985), 02 the precent
record, wa find no basis to question tha datemination of nouregpon-
slbilicy, TFurthar, the fact that your firm w2y rojccted as wvonxeapoaniblo
for tha imaadinte procurcucnt does not vaflart in cay way upon your flra'e
eligibility for futura contracts, since detarainations of repponzibility
are reaquired to be made on "as curvont a basis as foasihle with ralation
to the date of contract suard," GSee ASPR 1-905.2,

Thiexe iz no avidance indicating that your firm was given a ncpative
survey recomeidation in an attempt to briug ahout a more xszasonoble
delivary scheduls. Therafors, we would nov be justified in reashing
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such concltsion merely on the basfn of your unsupportad statemant,
Although Axtke oubsequantly daclarod bankruptcy and did not parform the
contract, we canyot conclude from the information that thae contracting
officer had before him at the tima of sward that there was no basis for
tha dataminaticn of reaponaibility,

You have requasted that Texas Aavonspace be allowed to rocovor a
noninul gun to covar {ts adainistrative and hidding zosts, 7The Fadaral
courts have recogiaived that biddars are entitled to have thair bids
connidored fairly aad honestly for arard and tha recovery of bid
preparation expenues s poosible {f it cen he ghown. that bids were not
go censidered, Hovaveyr, the courta have held in the foxegoing type of
action, arbitrariness or capriciousness must ba established as a
prerequisite to recovary, Seo Continental Buoincas Enterprises, Ine,'v,
United States, 452 F, 2d 1016 (Ct, Cl, 1971), \incae the record does not

astablinh that this stondayd of adninistrative wniscenduct 1s present
hora, thers is uo. basis to allow your claim,

Accordingly, the protest is denfiad,

Bincearely rours,

PauT @, DenbIfne

Yor theComptroller Conaral
of the iited States





