COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20848

Cetober 31, 1673

onorable Rewland ¥, Eirke, BDivector
Admdnistrative Cffice of the
Uaited Btates Courts

Doar My, Tirvke:

Tour letter of Aoril 2, 1973, with atw%%zz;gg; requests cur
decision &5 to whether a‘g@t@gmﬁ&s contained in the a&aa:, “Judieisry
Appropriation det” for "travel sud miscellanec xpenses not otherwise
provided fer, incurred by the jaéﬁ&iasy, are mimi& z;s pay certain
iitigation coste, and sttorneye fees, incurred in representing or
defending Federal judges and other ?@éﬁ:@& judicial officers or entities
iz the cireumptances cengidered below., Ve have had seversl discussions

concerning this matter with meubers of wour staff.

4 large, and still prowing, number of cases have been brought
ageinst individusl judges, district courts, tné judicial councile and
&«gamg & vgﬁaaéy of judicisl efficers, including referces in bank-
ruptey, clerks, Unmited Btstes magistrates, ga%szic defenders, eourt
Wmm, officers of the Administrative Office of the United States
Courtes and foremen of juries. We understssd thet ths cases causing the
most concern fmvelve judges sued, ir their offiecisl cmity, by &
petitionsr or by the Vndted Stsates seeking e writ of memdenmus pursuvast
te Rule 2% of the Federsl Rules of lste Procedurse {M} aund
28 U.E.C. 1651, %ﬁa%x&ﬁy attacking the judges' rulings in eorigimal
actions. BSee, for example, Colgrove v. Battin, 41 LW 5025 (June 21, 19732,
enc Upited Biates v. W 445 ¥.26. 169 (i871). Your Gemersl Coumsel,
in & mewmorandusm dated February ©, 1973, to the Deputy Directer of vour
Office stated:

“Burely it would be unconscionsgble to expect
judgees snd courts sued in their officisl capscities
to &s@gaxt z:iza égﬁm ‘bzz ?:ivazg contributions of

pguslly unconstionable for
& }iﬁ%&@ z@ m z@ tﬁi?‘ on m attorney of & private
litigent te rvepresent him and to pay the considerabls
ecost of trapscription, pristing and the attormey'c
trevel involved iz &n appesl oz behalf of the court
baing sued.”
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The genersl question you raise, as stated in your letter, iz as
follows:

“When & Federel judge or other judicisl officer is
gued in his officisz] capacity and representation is fur—
nished by private coumsel en reguest, vather thas by the
bDepartment of Justice (pursuant te 28 U.S.C. 5i6-51¢,
5@%3{2}}, can: the ezpenses of lizdigation be paid Yy the
Administrative Office of the United States Courts from
the Travel and Hiscellispneous Expense
the Judiciery Appropristion Act?”

In addition, you ask the following specific guestions
te the representation of judiecisl officers:

(1) If we ean spply the Judieiery Appropriations to payment
of lirigation costs in some cases invelving judicis]l officers,
what gpecific eategories of cases are imvelved?

(2} In addition to gemeral litigation coste, would it be per—
missible to pay & minimel fee to an ettorney representing &
judge, court, fudicisl officer, judieciszl council, ete., vhers
gratutious representation iz not othervise avallsble?

“(2) If the Judicisry Appropriation is uot avallebie feor
peyment of coste described in questions 1 and 2 sbove, is thers
any other source ¢f payment vhere services of counsel Furaished
br the Departuent of Justise gre not svaileble elther because
of &z eonflict of intersst, or for any other valid reason?

{4} Vould the same answers to the sbove questions apply to
saite against Federal public éafasésra appointed pursuant to
18 U.5.C. 3006({h) vhom the arteent has previcusly declined to
represent beczuse of the inherent conflict of interest involved?”

The general rule is that, in the ebsence of gpecific statutory
authority for departments and estsblishments of the Government to
resort te litigation in the courts in the performance of the duties
and responsibilitics with vwhich they sve charged, it iz the duty of
the Attormey Gemeval, ss chiefl lew officer of the Govermment, to
inspituts, prosecute and defend setions in behelf of the United Bretes
in matterz inmvolving court proceedings and to defray the necessary
expenses incident thereto from approprietions of the Department of
Justice ysther then from appropriastiocns of the aduinietrative office
which may be invelved in the proceedings. See 44 Comp. Gen, 663 (1965
snd &6 4d. 98 (1966).

foV
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In & letter to you of Jesmuary 31, 1973, the former Attorney Geserzl.
Eichard €. Kieindienst, set forth the cirvcumstances under which the
bepartment of Justlice {(Depsrtment) will sssume the burden of representing
judicinl officers. First, he steted, the Department will provide repre-
sestation where the acts which are the basis of the suit ave within the
scope of the defendant officer's suthority and where the only relief
gought is mopey ds er against the defemdant persoanslily. It is his
g@aitie@, bowever, that wher representation is reguested in collateral
vroceedings which are in the nature of appeals to overturs & decision
&ﬁ the judicizl officer rendered in favor of ome party or gnother, and
the Government is not & party to the litigation, the result of the
Department’'s furnishing representation io such 2 situation smounts to
the Department’e defending the position of ene or the ether private
Litigents. The former Attorney Geamerzl further stated thatp:

"In our view, vhen no personal relief iz sought
egainst the judicisl @ifiaax, such officer iz ne move
in need of & personal defemse than he would be if an
appeal were taken frow any of his appeslable rulings.
Kor is there any impropriety in counsel for oune of the
privete litigents representine the judleisl officer, as
if be were defending ac sppecl from the officer’s ruling.”

socorddngly, the Depertoent will not provide representetion in such
cases. Where a colleterazl suit esgainst & judielsl officer in the
vature of an appesl alsc seeks persoual damages egsinst the officer, the
Depertment intends to eveluste the nstuvre of the claivw te determine if
the money eclaiw ds frivolous and make ite vepresentation decisions oo
that basis.

The former Attorney Generel steted that the Departwment csmnot
furnish representstion to & judicisl officer in e situstion where tic
bepertment’s interests collide with those of the judicial officer, such
as in & mandemus asction imstituted sgainst & judpe by the Department.
He further stated that the Department eould not furnish z special
attorney in those cases where it could mot on ite own represent the
judicial officex.

In addition, he sisted, however, that the Department will file

ezicus statements in any t?§ﬁ case wheve it will be helpful to tie
court te know the Goversment'e positior or fer o velatiwvely importisl

catement of what the law is or should be. The former Attorsey Genersl
stateé thet whenever the Departosent furnlshes sn sttorpey to represant
& judiciel offiecer, if will bear the coste sttendant to the rvepresentstion:
however, bhe concluded that the Pepariment cemnot besr the eosts of liti-
gation or the fees of private eounsel retained by & fudieiel officer.

i
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ie ~ , dyised sabers of your eteffl that in
chose situstions, waere 3@%&1 ﬁffi@&% heve felr that represengsiic:
%&@ M&iﬁ&é im;% %&E“ sssecistions were §mm&2§ peked o srovide

6 L) oS Eien - 58 %ﬁ sm me
cerion, mm@% igg CRBgE &gmﬁafm,f had tg be W by ¢he
Sudicial eofficers er their sttowneys or by the bar asssociastiocss.

in ki e : Counsel points out that while many
of the cases mimg the gm@ ef suing & judicial officer to tost
eolilaterslly aaz ZW iz@wz atﬁiwg oul of the eriginal leiparien are
frivolous, som e v cein, & z‘&am wﬁﬁg the emusti-

‘ youy éfﬁw*& Wim %&: aver where the suls zg fs*&%m o
im fﬁm mmm ﬁh&ﬁiﬁ s mé% %} *zim aoeri. &8 wi enderstend it
B nubnles: ily reguived to protect g&a@ 3@@%@2&
@ffigmf iﬁ ziw mﬁ;@ eéf hops s ﬁm Bule 21 of VPEAP provides that
%ﬁm@%ﬁ£mmmﬁimr&M§ iﬁmi&ﬁiﬁ%%ﬂ
defznit; however, ic the sbsence of an sppesrance Lo the Courte ef Appesis.
g%w 3&%&@&1 aﬁ%@t ie pﬁaﬁium By the epplicabie rules fro= appealing
decinios Saprenc €ﬁa£% 65 t%& %&iiﬁﬁ %ﬁs&eﬁ iﬁ E%i%

by e fg%imi sﬁmm%ﬁmt without the ne
in the Court of Appesis.

mpTyY, there sve pumsrcus cases in which judicisl officers are
baing 5%55% in their officisl ¢ Mﬁm 8% to which the lepertsant of
J%i:iw, for & variety of ros : pridned thet it will, or cun,

not provide representstion. ng your @iﬁm eagrees thet wany of thes:
suits are frivolous, it has determined mg m sort of defense—
frequently invelving mervely ¢ pro fm submission to the Court of Appeals-—
iz nscossary in aluest every esse. Thwe, m%mgvimmwam
gvallisbility of appropristions msfe to the judleiary to pay the eoste of
msking o pro fovme oppesrance in thess cases, end of sttermeve feer in

those cesss--whichk we have been ﬁmay 4 %ﬁ&i &% ﬁa% in sumber~—-
which will sctually regulsze T gl &y - £
judicial officers where g;zamtw ¥$§%@ﬁm :&% not &?ﬁiwigs

= gﬁ%ﬁé CYLE O @f 3% egaﬂx% 53%%%&% ﬁgi
emeest 88 of suthorised ‘éy 1&%& the m%&%t and pupervie
.&:&ig&ﬁ%ﬁ% o which the United gm&ﬁsg &5 ggency or aﬁfi&g: €W§
iz & porty ie vesurvesd to the Yepaytment @f éa&m under the direction
af the Arterser Gepevel. %Wéiag;m; sever ¢ fudieisl officer, acting
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in the scope of bis offipisl duties, iz nawed se defesdany, the &tterney
Gemeral ghould be reyuested to provide rep astation for sugh officlal.
(Of courss, & yeguest need ot be made in those catepories of casen——

- such &5 those in walch the Department of Justics has isetdituted 2 mandessus
C sosien egeinst & judiclal officer--as te which the é&%ﬁﬁ%ﬁ? Genmyal has
stated bhe will not provide such representetiesn.) Alse. 5 Y.8.0. 3166
centaius & restriction en the enplovment of stiovneve or gounsel for

the comduet of litigstins i whieh the United States. & spensy of
gepioves theves!, i & sarty. bub thie rvestvicties i divectsd 1o the
kesde of exscutive snd wilitary departments and dose pot resivict the righe
of the judleciary to employ attoraeys for the comduct of litdgetion.

it iz clear, hovever, thet if we weve to hold that the jwdiclery’s
appropriations ere not evazilsble to pay the coste of providing & defense,
with respect to a case is which the Attoreey Genersl declises fer any valic
resson to provide represeniution, such defeuse, sven thouph it iovolves
defending setions tskes by Faderel esuployses in the porusl eourse of their
pusziness, wmight heve to be borse by the defendants. It Le weil estebliisher
thet whore as offiecer of the Uaited States is susd becauss of some efficial
sot dove in the dischazrpe of an officiel duty the expense of defending the
sult should be borne by the Unlted Stetes. See Reounlzsber: v. Huuter,

506 F. Bupp. L1363, 1563 (¥.0. Ho., 1970} end € Comy. Gen. 214 TIFIG). &lso,
we pote that wnder Bule 21 of FRAP judpes sre entitled, but met vequirsd,

to eppesy in ecourt iv vesdesmue end protdbirios procesdinge {8z well s other
%ﬁ%ﬁﬁ%ﬁ%ﬁﬁﬁgy writ proceedings) end it woild be buvrdensome to veguire thet

the eupeuses of guch sppearances, when vede in the best istevest of tae
%ﬁiﬁ Btates. be borne by the judicisl officers inmvelwed. Yoreower,
ke present situstics iovoives hevies the Attersey Gonsral, ao officisi of

thae az&aaziﬁg Brench of the Goversmount, determine vhethor ond te whal

: menpers of inetitvtiens of » comrdinets hrench of the Governsent,
the Judiclary, are to be fﬁﬁrﬁﬁﬁﬁﬁﬁﬁ in leigarion in widch they are ﬁ&%ﬁg
gz defoudsuts eor ressonies

¥ith these fsctors i mimd, and subjsct to e gealificatione lieted
below, it 48 our view thst the sbove cited provisicnes of lew would mot
preciude the use of juliiciary spepropriations to poy the coste of litipetios
i@gi@éﬁa@ sinimsel fees to privaete attorneye——if wou detowvmine the wse of

erivate attorneye is necesssry--in those cases where it is detersinec

%ﬁaﬁ it iz in the best fnterest of the United Btetes and novesumary Lo carry
out the purpesers of the Fedewel judiciery’s spprepristions fer the judicisl
officer or body to be defonded or vepresented in thet litdgetion, and
the Depsytasnt of Justies has declined o provids vepyesuntation. Is con-
nection with the matter gunerslly e o &2 Comp. Gen. 585 (1963}, is
whiech litigation ¢oste inmeurred incident te & trisl between privete parties
wers authorized ¢ iwhurfied to gxi?até atterneyve defending ¢ private
perty whave the United %%@ﬁé@, thoush not & parvty iz the cass had & bane-
ficinl intervent in its outcese.




7 Bomaons o - ¢ - 4 , e {iq%is g;‘%&
ﬁ%ﬁﬁ%ﬁi&% ﬁiﬁzw or mtity imiwé} in that csse. Iu other words, we

: 1t : ningtion &z to vhether & defense of & jﬁzﬁm

$§§M£§xw%§wajmmsWﬁ§g the best istevest of
:;m %ﬁg@ Stetes and neccRsary to cerry out the imm ef the judiciavy,
L & ; sl officer or body cor spd.  Buck e fude-
%i‘i detersisstion made by yout éﬁm would be &&sigmé to BsBuTe. to
t%% extent possible, thot gppropristed fends are wzed ouly to m &m@%

; . ypesondur wasd @@%@ w7 be epplied with mgggﬁ %ﬁ*
%@fm&@w who gr¥e appeintsd pursuant te the Crisinal
£ : GBACH) m are w for m&m m@@@‘*
- Bepartnent of imiw %ﬁw

azm evailability of appropr:-
e wosld heve o be wnderteles
: e %ﬁm%

i&%@i&ﬁi my@é %@m b 541 t%&
out @?’ the gﬁ%ﬁ%ﬁ& dets ¥ ' i
%m@{ mzﬁwwmﬁwwﬁ%éﬁfmﬁ?

; andind for the most part by ether public defenders

hppropristiens for ths gﬁ%ﬁg defender service, uwnder 18 U.8.C. 30064800
eys ggm to pay the nscessoyy coste of litisseies undertshes by toe
Defender Service. We believe that suck o : :
gmﬁaﬁs to pay litigaties ecoste {includin: w
@%ﬁ&f ?ﬁ%ﬁ% defenders ave sot s%%a%z% ﬁﬁ%‘ m §%¥




carrying out the purposes of the epprepristioms snd in the best intevest
of the United States. YNonethelese, as in the casc gbove, we fesl thst
the Congress should be adviged of the preposed use of appropriated funds.

Sincerely yours,

(SIGNED) ELMER B. STAATE

Comptroller Gemersl
of the Unired States



