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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C, 20348 A‘
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B-178107 Dstober 26, 1973
Bouhan, Williany and Levy
Attoracys and Counseloys at Law
Tac Armmstrong House )
Bull and Gaston Street )
Post Office Box 0608 ]
Savannch, Georgia 31402 Tt
Attention: James 1L Thonas, Lsq. .

Gentlenen

Reference is made to your lettern of July 5, 1973, and August 22,
1973, proteatinp oa beuald of Icho Entorprises, Ine, (Bcho) the
rejection of FEcho's low bid submitted fa response to invitztion for
bids No, NACHZ1~73-B-G036, issuad by tha U. S. Arzy Lagineer District
Office, Savannah, Georgia, on June 6, 1973,

Tae instant favitetion nolicited bids for the construction of
Paacocl Creek Chonnel Inproverments in Likerty County, Gecrgia,
Stundsrd Ferm No, 20 of the invitation provides:

"I'cenh bidder shall subrdt with his bid & Did Bond
(Standard Toxm 24 Jun 1964) with gind and gufficlent aurety
or surctics aceceptable to the CGoverarent, or ather sacurity
gs provided in Paragraph 4 of Instructions to Bidders
(Standerd Form 22) in the fomm of t:etty parcent (20%) of
the bid prico or §$3,092,000, wiicheer i lecrer, The bid
bond ponclty gy be cunreseed dn tons of u porcentase of
the bid price or may bg exmrossed iy dollers and cents,”

Ine relevint section of perasrapn 4 «{ Stoudard Tom 22,
"Instructions te Viddars' staotes that:

"here & bid guerantee is required by the
invitatioa for hide, fallure to furnich a bid
guarantee in the proper form and azmat by the
time set for opening of bids, may bi cause for .
rejection nf the bid."

Bida were rpened on June 28, 1973, it wnlch time 1t wes
detoruined that, discountine £ bid vhich was almoan Lizmadiately

C Protest 08 Kejectiom of Lo B

gttt Oq/g’//



Pragin )

b-179107

reéjected as nonresponsive, the low bid was aubnittei by Eclio at a
total price of §$487,360, Upon exeminution of Leho's bhid bovd form
and accompanyiung power of attorney caverasl ivregularities weve
discovered, Although the bid bond was signed by Berasrd F. Willians,
the power of attorney submitted with the bid appointed Richard D,
Williams as vrepresentutive of the surety, Great /mevican Insuratuce
Ccmpany, However, since it was quickly determined that fernard
Williesme possessed precisely the saue payper of attorney authorizing
him to exezute bonds for the surety, the failure to include the
cerrect pouer of athorney initielly wis walved us only a minox
ivformallty. - ¢
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The contracting officer then determined that both Bernard and
Richard \illiams were liwited by their respactlve powers of attorney,
to esecuting bsade for no more then - $25 UJO. This was cbvioyzly
insufficient to mest the 20-percent bund requirement walch in Leho's
case would have been §97,472, Consequeatly the hid of Echo Entevpriscs,
Inc,, was declared nonresponsive end was rejected,

Further veview of Dernard Villiams' power of attorney which was
recceived on June 23, 1973, led the Arwy Corps of Euglneers to cown-
clude n thelir Adoinfetrative Report of July 16, 1973, thut Fernavd
Lillianyg was ovaly authorized to bind the surety in trensactions
“"other than cases invelving bid bonds,"

tn your letter of &uuust 22, 1973, you claim that Echo's fafluyve
to attach a pover of rttovaey sulficient to meet the Z0-parsent hond
regquive:ant lilie thelr fallure to subait i power of atchJe; fur
the covreszt individucl, was cnly & niner iufstailty sinca &
reprocentative of Graszt Auevican Insurence Compaiy was present at
the bLi¢ opoeudng and did assuve tha contrecting officer that hile
chmaeny cauld and would provide the necesuary Lid bond oruraatee,
Fostnaraare, fn rcagvence Lo the Garpe 4. i orntlyve wozomtl e
ctuta bihob unlilte L2 Lu0nm0230 uTwd W0 L TopoRh L0 hoel o
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et siuce the provision in Stendovd Youus 2, Jarcruetions to Lidiaue,
ouly proeviccs thnt lsliuTe S0 JOVREIN e wha ogledhetbo S5 WU pav et
rmotat ity be cause Yor gejoctic o of the Ll Relotu Lid v oot
chuireu “to ba vejested and henue whiculd ea% awve wheen no trusted,

PBeginnfing with the decfsfon fn 38 Comp. CGen, 532 on Pebruexy 3,
1959, our Gifi.e has conaistently held that the nid band requireucuts
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in an invitation fer hids nust be considered a material part of the
frvitation and that the contracting officer cannot wajve the failuvy
tu comply with the requirement but must reject as nonresponsive &

bid wot accompunied by the required bond, The following justificetlon
for this rule was stated at page 536 of that decisions

"& % % permitting waiver of a bid bond requirement stated
in an dnvitetion for bids would hayve a tendency to compro-
mise the intzgrity of the competitive bLid aystem by

(1) making it possible for a bidder to decide aftor
apeaing whether or nat te try to have his bid rejected,
(2) causing undua delay in eifecting procuredents and

(3) creating by the uecessary subjective detemainations
by differnnt contracting oificers inconnyistencies in the '
tresluene of biﬁdﬂl S."

Shartly thersufter in two suhsequent declsions we determined that
subalssinn of an fnsufficfent Lid bond, even when inadvertent, should
recult in rojestion of the bid, See 39 Lo, Gen. 827 (1960) and
B-140624, Navenber 23, 1959, In those decisions ovur Ofiice stated
the following:

"W o % the lenguaze of tha fnvitatfon clearly requires
not merely the culmission of a bld bond but of a LI
bond {n wot less then the inllcated anmouat, If the
resuliresent for s:taission of a bid bond Ly tha teraus
cf the {nvitatfon fa to be reparded us materizl it
lopgicelly fillows that the reguireaunt 3 tu the anount
of the tid 1a cqually muteriel,"®

Although the dzffelency fn Echo's hid stenmed from Lernard
HMllians' leck of cuthority to legally blnd the zurcty for the
requived aaount, ua vilid rensun culsts uov vovid juseiry o
1csult dlilorunt mins cus cunclunions iu wi.le wnstauces vnllre
tha Insuiflsiaray i :'}'7crt e vty bbb Lot iurnlf, Inon
MLOLND Loololmi G0V veoott wEht Lie b WL o w L00hee GRGEE08 siew
povezs (ey establirbed by & pever of atteriev) in mlidnn so
o..‘u—us—:.—.—-u-l Coetens. -L, LJ; t:;-. SoasJ tl.. VP CSUPREPURrS I SRCRN VAN T ORI SRESE Sl L B
oy authsnized awd tne conbract eo wsde dr £ dilinscnce in anrcag,
the prinsipzl 4o licble vpon tha contract z¢ authivired,  Seo
51 Coxp, Gen, 602 (1572), Since a surety's liability is thus
linmited Ly the actusl extent of the agent's suthority, it is
cleasr that eveu if we assuwz the bond in cuestion lesally °
estublishzd the surety's liability forx the §$25,030 eaount, the
bond was still insuflficient to uicet the 20 perceat wejuireuent,
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In view of the precedents thus estahlished and copaistently
followed thereafter, and since &ll biddeys axe requived to compete on
an equal basis your contentfon thzt the §25,000 bond linmitation was,
under the circunstances, only ¢ minor and hence easily correctable
defect must bhe rejected, 1In this connection the Armed Services
Procureaznt Repulation, Section 20~102,35, clearly provides that
ex:ept for certnin enumeratad situations, none or wich arae appli-
cebile herey noncompliance with the requirenent in a solicitation
that bids be supported by a bid guarantce will result in rejection
of the bid,
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ts vegards your claim that the pawer of attorney attachsd to
Feho's Bid did not Limit the svent of authozity to transacticns
“other thzn cases requiring Lid bonds" und that the Coxps fduinistrativa
Reports use of that languene was crroneous, we think that whise it s
appavent that the phrase "other than cases requiring bid bonds" vas
nd>t actually present in the power of attoraey, it Lz equally zppurent
that said powsr of atterpey did not evena arg uably acthorize the
exezution of tha type of LiId puarsntee that vas verulved in this
Instence, Consequeatly, even if we diszegard the monstary limitatien,
the powar of attornzy was inadoguate to luaallj tind the surety cud
this defect alone would have required rejectlon of the bid,

Grneernlag use of the word "ary" 4n the foliowln; bonding
provision languane "# % % faflure to furnish a bid ginzsatae in the
proper iarms and annunt hy the tizme soet for opaning uf hida, may ha
cause Xor rejection of the bId," we hald &u L-161792(2), ay lﬁ. 1699,
fnvelving & slmilar provision, that the i ved "mar'" Lo a word of
cormzand yhileh gives offect end mocnding Lo an otherwioe materiol
invitetion requirc;cnt. Thereiore, your clain thaet uue ¢f the vord
"rnzy' did not plve Lohou sufilcleat wntice that a bid world La
c.asldered ::ar:*;:nsl"ﬂ fov Ziidluy 40 a0 othe Londlne vequizeasst
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i no lctal basis upon waileh to oﬂtrrqin“ thet e welion oL tha
ponnresiioh oIftleen 4 walnities e BLY G Ve 3 Coenelrss, Inc,,

|
wes impoyopas, fﬁ*'=1uant2 yaur protest Lo dandel,

Eincerely yours,

Faul G, Derbling )
For W\* Cemptrolle: Cenerel -~

of the Unlted Stecog





