COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D.C, 20548

g6

PR T2tz ¢ .

-

Weational Ricmedical Research Foundstion

Georgetown University Medical Center | ”"m"m mﬂ’!ﬂmmm”"/m A‘
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Washington, D, C. 20007 - . SR
Attention: Dr. Robert S. ledley - .
Fresident Co. . s T
Gentlemen: - . N RS

- By letter dated October 2, 1573, and pricr correspendence,
D You protested the award of a contract to the Jet Propulsicn
' Laboratory (JPL) of the Califormia Institute of Technology (CIT)
by the Nationzl Institute of Child Health and Human Develcrment,
Hetional Institutes of Health, Department of Health, Education
and Welfare. Request for proposals (RFP) IICHD-CS-TS-3 was
dssued on Marcih 15, 1972, by the Mental Reberdation Branch of
NICHD, The solicitation sousht proposels for a cost type contract
"®% & ¥ to develop fully the autcmated analysis of enrcmoscnes,
$ncluding the new cytozenetic bending technigques, to the peint
where it will be available for routine eutomated use in antenatal
end postnatal disgnosis of chromoscme disorders™ and "# # % the
developuent 0.’ .2 prototype system which can be used in a research
-getting and hses the ca::a.bility for clinical epplicaticn in
hospitals and laboratories.”

Although you raise many speciﬁc arguments, it is generally
your position that JPL either did not propose to do what the
solicitation reaquired, or does not possess the capzbility to
_perfornm in acccrdsnce with the terms of the soliciistion and, in
" addition, that the eveluation of the proposals wes conducted
" 4mproperly. Consecuently, you request that the contract with
JPL be canceled and that 8 contract be awarded to the Rational
Biomedieal Research Foundation (NERF). :
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Ve agree that certain irregularities did occur in this
-rocurement; however, we do not feel that they were such as to
. ~uire cancellation. Ve are, however, bringing these irregu-
'-_-rltles to the attention of the Secretary of Health, Education
.1 Vielfere, with the expectation that such :x.rregula.rrb:.es will

.-+ oceur in future procurements.

Your protest raises numerous specific issues which we will
~~nsider in detall after we set forth the history of this pro-
ement. Initially, by letter of November 1, 1971, you gqueried .
Felix de la Cruz, Special Assistant for red.atrlcs, National
sctitutes of Health, Department of Health, Education and Welfare,
swout the possible interest of NICHD in an unsolicif{ed proposal

a contract for an automatic chromosome analysis system.
.r. de la Cruz prepared & Contract Reouest dated Decermber 10, 1971,
recommending sole-source avard to NBRF. The contracting officer,
novever, denied the reguest because he felt that the proposal
w12 not unigue or of a sufficiently novel character to justify
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Five proposals were received in response to the RFP and three
vere determined to be within the competitive range. The three
cerinetitive offerors, their proposed costs, and their respective
technical rankings were as follows:

JPL $353,510 93
NBRF $267,297 83
New England Tufts $636,177 72

The proposals were evalueted by an 2d hoc technical evaluation

panel composed primerily of non-Govermment scientists. Fellowing
vvaluation of the propcsals the panel felt that certein clerifying
‘nformation was needed from NBRF and JPL.- NBRF supplied this
-noormatlon by lebtter of August 15, 1972. Vith resvect to JPL's
:Ttpesal, the panel had doubts shether *% actuzlly hzéd con hand
coertain onera‘clon 1 ecuivnent as asserted in its proposal.
~ucrefore, the panel conducted an on-site investigation of JPL's
‘ecilities., No on-site investigation was made of NBRF's facili-
ties or of New England Tufts' facilities. After this clarifying
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information was obtained, all three offerors were invited to submit
rnv further technical or cost revisions in their proposals. Only
;;L_;, England Tufts elected to submit a revision in its proposal,

14t the review panel considered the revision to be technically -
.nsignificant.

Subsequently, the Contract Specialist performed a best-buy
anolysis taking into consideration the technical evaluation,
-~ice analysis and past performance history. JPL's proposal was
scemed to offer the greatest advantage to the Govermment, price
tnd other facteors considered. Therefore, avard was made on
mubruary 1, 1973, to JPL in the form of a cost reimbursement
interagency agreement with the National Aeronautics and Space
;aninistration as a task order under an existing HASA contract
with JPL.

It is your contention that in several instances JPL did
not propose to do what the RFP requived. For example, the RFP
requires that the protobype system be capable of "chromosome
roread imege scaxning of glass slides directly from the microscope
<r from photomicrographs” (underlining supplied)., You argue that
<L does not input the image of good chromoscme spreads directly
into the computer; "rather the chromosome image from the microscope
is Tirst put onto magnetic tape vhich is then menually carried to
the computer for input for analysis.” It is also your position
that JPL dces not propose scanning chromosomes from photomicrographs.

In regard to the first issue, the contracting officer insists
that JPL does have the capability to input the chromosome image
‘rectly inito the computer, but "because of the limited need to
<t such eguiment to date, JPL has resorted to menually cerrying
“wta to the cemputer for input for analysis.”

JPL, in ts letter of May 18, 1973, responded to this
contention in the following manner:

"Using the JPL scanmer, images mey be scanned,

digitized, and fed directly into a computer system
made up cf two computers connected by a data link."
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You ergne that "d.irectly" dnea not pemit the use of Y dn:l'.a.
Aink connecting two camputers. However, we think that the -
interpretation given this-provision by JPL and ‘NICHD is not
unreasonable, Therefore, we have no grounds for objecticon. In
thisz regard, we should note that guesticns concerning the intere
pretation. of specifications and whether an offercr's proposal
in fact meets those specifications are generally left to the
contracting agency and will nct be overturned by this Office
unless clearly srbitrary or unrea.sona:ble. B=169633(2), :
Jemuery 4, 1972. e

Your next con‘tantim is that JPL Boes not propose scamning
chranosones from photonicrographs as required by the above
provision. In this connection, you argue that since certain
_ provisicns of the RFP recuire scanning from a microscope, an

offercr proposinz only film scanning would not coxply with these
other requirements. Therefore, you argue that both cspebilities
are required. NICHD agrees that JPL did not propese film scanning,
but insists that the RFP does not require scenning from photo-
xicrographs. NICHD argues that the intended meaning of the
danguage, "chromoscme sprresd imege scanning of glass slides directly
from the microscope or from photamicrographs” (underlining supplied),
provides en option t0 scan either from & microscope or frem photo—
Ricrographs. .

Bince the provisions you cite eppear to specifically call for
microscope scanning, we tend to agree th:dt 4o rezd the provision
in question as providing an option is questionsble. However,

. the fact remains thst JPL's provosal of ony microsgope scanning
was determinred to meet the Government's actual needs. Furthermore,
you have not alleged eny besis for concluding that you were theresby
prejudiced. Therefore, we are unsble fo conclude that NICHD's
determination in this regard was erbitrary or unreascnsble,
3.169633(2), supra, .
: You next contend that JPL does not have the espability to

~ sutomatically direct the motion of the microscope stage to detect
- good chircmoscme spreads and to recoard coordinates to the nearest
1.25 nicra of the center of each chromoscrie spread &s required

.7 . by the RFP. You state that the best JPL cen do is to record .

ecocrdinates 4o the nearest 7.50 micra of the center of a carocnoscme
mm. ) - X . o~
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JPL contends that it possesses both of these capabmties. E
In regard to the farme:- capability JPL stetes tha:b

- ®The NICHD site ﬁsit camittee viewed a de:mnstra‘hion
-of the eutcmatic spresd location capability of ALMS.
This cepsbility is a software simlation of an auto=
matie spread locetion hardware pow under develcrment
‘and described in JPL's proposal. When the svread
docation process is initiated, a software routine (SRCE)
coomands the microscope stage to meke & rapid 10 mm
traverse, Similteanecusly, the scenner continuously

- performs & cursory scan of the imsge to detect chroe
noscme sprezds. The couputer analyzes the incoming
scan data and records the coordinates of stage positions
¢ontaining chromoscme spreads. After eormletion of the .
traverse, the stage sutametically returns to the cocra -
dinates of each spread in sequence i‘o.r display to the
smicreoscope cperatar.”

In regard ¢o the ability to record to the nearest 1.25 mim )
the cocrdinates of a chrcmoscme spread, JTL states that:

%) softwure rmrhine (VSEI) ccmmends the mieroscope to
perfora & cursary scan of the imeze end computers
vertical ard horizontel boundaries of the spread
thereby defining & minimm enclosing rectangle. The
progreqs then calculates end records the center of
this rectangle. SRCH snd VSET can be executed autos
matically in sequence to first locate stage coordinates
and ther locate and record the center of each spread.
Yhe net result of this process is & flly eutcmatie
locatior of (1) the stagze cooardinates of fields cone
taining chromoscme spreads and (2) the coordinates of
the center of each chromoscme spread within its field.
This procedure, while not being owr preferred method

‘of operaticn, serves clearly to satlsfy the RFP require=
ments, notwithstanding ouxr use of & 15 nicron stage
transliation step size."

%




et technica.l determination on this issue. S
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. The scientific review panel aﬁd the contracting officer sgreed
¢hat JPL's proposal satisfied these RFP requirements,  ¥We do -
oot find that thelr judgment was unreesonable in this respect.

You also contend in this ccmnection that JPL does not claim
the capabllity of locating chremosomes within & low power field.
However, as JPL points out, “fio such’low power ssarch capability
48 required by the KrP. EVen if the RFP had incliuded such a
requirenent the above prececdure would be edequaete since it . .
operates at both low and high power.” -Accordingly, we think that

this sspect of your protest is without merit.

: ~ You next contend that JPL's pattern-recognition prograns do

- noh, &8s required by the KFP, include synmtax-directed vattern
recognition. There seems to be some disagreement between you, .
JPI: end the szgency concerning the definition of syntaxedirected
pattern recegnition. Although we concede that you are qualified
in the area of pattern recognition, we must defer to the agency's
technical determination that JPL offered a generic equivalent
to syntax-directed pattern recognition.

.. You also sllege that JPL does not comply with the RFP requirement
for eccess to "a progrezming system that enebles oneline coamputer
eonsole interaction with the disk memories of the computer for

the evaluetion and display of large messes of data in a file # # #
Jend/ the capability to perform enalysis of variance, t-tests, and
other statisticel tests, ar to display histograms end scattergrams,”
In pa.rticul&r, you state the JPL lacks statistical interaction.

JPL's letter of May 18, 1973, notes, however, that one of its
progrems, BOLD, “allows the ccputer operastor to execute imter-
ectively any progrem in the VICAR library, incliuding meny statistical
Progrems. 'Thus, our prezrarming system permits interactive statise
tical snalysis.” You argue that JFL is abttespting to redefine
®interaction” to cover a procram which is not, in fact, interactive.
.” However, the contrecting officer reports thot a pre-award survey
- ¥as conducted of JPL's facilities and it was determined that JPL

“has & progremming system which fulfills this requirement of the
RFP. Therefore, onice ezain, we must defer to the age.ncy'

*
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You next argue that JPL fails to meet the RFP reguirement for
2 high speed digital computer vhich can be dedicated to the
:Cvelonment of the prototype system." Essentially, it is your
wosition that JPL does not have a dedicated computer because it

-ti11 employs batch processing, and batch processing is the
opposite of dedication.

JPL Ziisputes this contention. JPL claims that batch processing

15 the opposite of time sharing rather than of dedication. Further-
rore, JPL states that:

"Using batch processing with our complex of computers -
allows us to achieve adeguete dedication. Our IBM

360/’-;1} computer is dedicated to image processing at

all times and to biomedical imege processing six hours

each day. Our IBM 1130 computer is dedicated to the

ALMS 2%t all times, The PDP 11/LO mini-computer to be
purchased for use under this contract will be totally
dedicated to the prototype system. # ¥ ¥ The RFP does

not, in our view, reguire total dedicetion of all these

machines but only sufficient access to properly perform
the work,"

It appears the evaluators felt that JIFL satisfied the RFP
rcouirement for a "dedicated” computer as that term is used in
commection with this procurement. ince such determination is
the prerogative of the procuring agency and appears reasonable,
ve cannot agree with your contention.

The RFP also provides that offerors .ave a "¥ * ¥ gtaffed
and currently operating cytogenetic laboratlory capeble of experi-
“nting ond develening new steining technicues as well as perfecting
o stelining methods and improving oualiny ol chromoscme spreads.”
You contend that JPL does not possess this capability.

The contracting officer states that althoush JPL does not lLave
is oun cytogenetic laborateory Tor the purposes of this contract,
J2L will subcontract the cytogenetic work to the Cl‘by of Hope
hoopltal In this comneclion, the evaluators considered and approved

-
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nis arrangement. The contracting oflicer also notes that you
- roposed to subcontract with the University of Colorado Medical
hhool to fulfill the RFP requirement for a cytogenetic laboratory.

We think that a reasonable interpretation of the RFP and
;-plicable regulation (FPR 1-17203-27 permits the type of sub-
-mntracting for cytogenetic support which you and JPL propose.

»o.ile a cycogenetic laboratory and gualified personnel are

cnsential to performance of this contract, an offeror's coupliance
with this requirement is a matter of responsibility, that is,
canacity to perform, rather than responsiveness., Therefore, under
ine cited regulation, the question is wiaether JPL had the facilities®
end pmrsonnel or "the ability to obtain them”" by the time performance
vas due. Since the subcontract arrangement for the regquired services
was approved, we see no basis for our OUffice to object.

You next contend that there are certdin capabilities or
ceeilities which JPL claims they must have in order to perform the
+acks regulred by the KFP and that the develcorment of these capa-
vilities is dependent upon successiul completion of fubure research
4o be verformed under ITH Research Resources Grant RR-0044L3,
Tacrefore, you elzim that since no one can guarantee the resulis
¢l Tuture resezrch that JPL capnot fulTill the responsidbility
requirement of FPR 1-1.1203-L*which, provides as follows:

“"Except to the extent that a prospective contractor

proposes to perform the conbract by subcontracting * * *
accepteple evidence of his 'ebility to obtain' eguirment,
facilities, and personnel ¥ ¥ * ghall be required, I
these zre not represented in the contractor's current
operatinns, they should nornzlly be suptorted by a com~
mitment or explicit arrangement, vhich is in existence

at the t.me the conmbract is 1o be awarded, for the rental,
purchase, or cther acquisition of such resources, equipment,
facilities, or personnel.”

In this connection, the contracting officer points out that
one of the major reasons for the technical panel'’s site visit to
vas to ascertain J'DL'S ability to obtain eguipment, facilities
4 personnel as stated in its proposzl, The techmca.l panel was

F‘ |
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fied with JPL's ability %o do so. Since such determination
-~tes o responsibility and the record-reasonably supports the
..._1'5 affirmative determination, there is no basis for ocur Office
.isagree. L9 Comp. Gen. 593')1
ccr noted that the "¥ % % site visit also investigated grant
-;_m.ss and determined that there was no diversion of grant funds
~::, the project and that there would be no overlap with grant
...yorb." In these circumstances, we see no basis for your con-
. ~:;Lion in this regard.

<

e

Your next argument concerns JPL's failure to propose any
« levhone communicabion capebilities in its prototype system,
~.: applicable RFP provision states that:

"If economically fessible the system should have the

capability for telephone communication of findings

directly from the computer to remote user consoles

and for remote interrozabion of the computer data

files from laboratories via telephone lines.”

The contracting officer states thet televhone communication

cooubility is "aveilable to JPL for performence of this contract.”
;.1:!1ough JPL eypresses uncertainty about the economic feasibility
7 telephone communication, it states that "the JPL proposal -
oncribes o computerized data management system accessible by
~clephone vhich can be used to evalu ate the economic feasibility
s tclephone communication, * ¥ ¥ Thus, as recuired by the RFP,
:.‘u vill investigate the economic feasibili'ty of this approcach

%1 implemen’ The capability if feasible." Therefore, it apoears
‘”‘t JPL intends to comoly with the recuirement "if economically

-

“ible." In any event, the REF? did nct provide thet telephone
smnicaticn capablllty was a prereguisite for award.

=~
o\
-

The RFP ilso reguires the contractor to: '"Develop statistical
"recroms for use with the system.” You cleim that JPL does not
‘ropose to do so.

The contracting officer states that it was determined that
tletistical support is available to JPL. JPL, in its letter of
Yxy 18, 1973, states that its proposal “clearl;x,r sets forth plans

-0 -

(1970). Furthermore, the contracting <
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ror proposed statistical analysis development., * % ¥ Further that
qﬁ'o“)OS&l includes plans for a patient data file implemented on &
jorge scale computer system."

You concede that a statistical patient data file is proposed,
vub not for the prototype system, :

JPL 'argues that the prototype system actually consists of
tvo components:

"(1) A mini-computer based automated microscope system N
for automatic karyotyping, and (2) a patient data file

and a set of biostatistical anzlysis programs suitable

for use on large scale computer systems.”

You contend that JPL's stdtistical programs cannot be used
vith the first component of its system because the statistical
rrogzrams reguire a large scale computer system rather than the
;. ni-computer proposed by JPL. Furthermore, you state that JPL's
tatisticel progrems cannot be used with the second component of
S 4

s proposed system because it too does not contain the required
erge scale compuber system,

1

JPL, in its final submission of June 15, 1973, states that
the "piostecistical programs we provose to develop can clearly
be used witn the prototype system, even though these programs
cenot be executed on that system."

Based upon our review of the record on this point, we believe
\here is sone doubt whether JPL's provosal was in full compliance
vith these requirements. As you note, apparently 2 of the
~rluators el e concerned gbout this matter and reccrmended
rusiew of Gl s performance to insure compliance. In view thereof,
“2 believe tu: s matter should have been clerified prior to award.
~wvertheless, we Qo not believe thet the failure to do so is a
Suilicient bas..s for canceling an otherwise velid sward.

You have also raised several guestions concerning the propr:.ety

of the evaluation process, contending primarily that the stated
tvaluation criteria and scoring procedure were not followed

-~ 10 - :
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The RFP states that: -

"% ¥ ¥ proposals will be evaluated in accordance with
the following factors, ¥ ¥ *

"l-

132‘

“3.

"y,

t eppecrs, however, that the scientists comorising the technical
ranel reviewed the proposals on the basis of their overall merit and
then recormen2d either approvel or disanproval.

The offeror's analysis of the proposéd

project; evidence of his understanding

of the problem; and soundness and
feasibility of the procedures proposed

in consideration of Part I, Sections

A and B of this Request .for Proposals. (30)

Adequacy of the facilities and resources
available or set forth in Part I, Section
C Pacility Reouirements. (30)

Experience, qualificabtions, ccmpetence
and availebility of the offeror's
investigative team. (20)

Reccgnition and discussion of anticipated
mzjor problems together with suggested
solutions; originality of ideas presented
and flexibility for redirection. (20)"

The RFP furiner states that "Each proposal will be evaluated separateiy
tnd indepencdently on the basis of the above factors by an initial
review panel composed mostly of nongovernmental scientists.”

There is no specific

~teussion in the revievers' comments of any of the four evaluation

criteria set :orth in the RFP,
--vlevers assigned nwoericel scores based on those criteria,
nrerical scoring epparently was done for the benelit of the Contract
~view Cormitiee by the comtracting officer or project officer who
wttempted to structure a consensus of the reviewers' corments and,
on the basis thereof, assign numerical scores for each of the four
vvaluation criteria. Ve read the RFP as indicating that the

c e e e——————

Iior is there any indication that the

The
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:.coring.would be done by the individual panel members, We note,
wover, that all of the reviewers recommended approval of the

(145

i, proposal and disapproved of your proposal. Therefore, it

:5 clear that the relative technical ranking of the proposals would
-t have changed if the proposals had been individually scored

vy the members of the panel. Therefore, we fail to see how you

vore prejudiced.

1~
ol
-

You next allege that the contracting officer did not award
ne contract to the lovest responsive, responsible offeror and
4yut the economic analysis conducted by the contract specialist Lt
o arbitrary end capricious. You also conbend that the infor- .
2tion used to evaluate your prior performance history was
*slanderous” and inaccurate.

4
-
+

In regard to 'bhis. vhase of the evaluation, the RFP provided
that:

YA separate cost analysis end evaluation will be performed
by the Contract Specialist.”

Murthermore, it provided that:

"A best-buy analysis will be performed, taking into '

consideration the results of the technical evalua=- ’ -2l .
tions, price analysis, past performance history, and
The ability to complete the work within the required : !
time frame,” . |

#{1though the contrecting officer concedes that your estimated cost

vas $75,413 lower than the award amount, he notes that in selecting A
"m efferor for en RMD comtract an offeror's ccst estimste ME ¥ % :

:v.lects the basic assumptions uncderlying his technical or develop-

reutal approach, vhich mey not demonstrate the degree of technical

cingetence or capability deemed necessary TIor successiul prosecution

<7 the work., In the last analysis ¥ % ¥ the primery consideration

-0 source selection is determining vhich offeror is likely to .

erform the contract in a manner most edventageous to the Goverrment,

Price and other factors considered.”

-
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The following is the contracting officer's cost and best-buy

cralysis:
NBRF . JPL
"(1) Proposed Cost . $265,297 $353,510
{2) Additions/deletions ~ + 27,528 - 10,800 .
(3) Testing - - 36,088
(4) Additional Computer Items - 40,000 -
(5) Equirment adoption X -
. Carparable Costs $334,625 + X $306,622

"(1) Proposed cost is the basic price each offeror gave as
his response to the RFP requirements, The JPL price is
for their stand-azlone option which was the only one

of two offered meeting the requirements.

*(2) Additions to the NBRF proposal is for the laser
sccmer offered as an option, but reguired to provide the
item set forth in the RF?. The deletion from the JPL
proposal is for ecuipment negotiated out of their esti-
nated cost which was not considered essential for
contract performance.

"(3) The NBRF proposal contains no cost data for testing.
Treir technical proposal on pege 73 only states ‘vhen
completed, a pilot application will be made of the pro-
totype sysiem.' If they were to be considered for award,
I'BRF woul: be reaquired to perform testing similar to that
vroposed vy JPL. Since this cost cannot be accurately
estimated for IBRF, the costs proposed by JPL for testing
have been d:leted from the JFPL propesal te enable an

coval compavrison of both proposals without the cost element
to meeting cesting requirements.

"(4) The final result of the RFP reguirement is for the
development »f a prototype system which can be used in a
research setting and hac the capability for clinical
epplication in hospitals and laboratories (page 2 of RFP),
ihe JPL stand-alone option will meet this requirement.

-13 -
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(ne reviewver notes of the NBRF proposal, ‘one mejor weakness

of this proposed system is that it is built around a dedi-
cated IBM 360/Lk, It would be vastly better if 2 stand-alone
device for at least partizal analysis was available, with
cormaunication to a major computer in a batch mode as reguired,'
tnother writes, 'the total budget (of WBRF) is one of the
lowest with any proposal vhich was submitted. This was due,

tt least in part, to a lack of purchases of expensive scanner
ond computer.' A third adds, '¥ ¥ ¥ it is diflicult to

compare his budget with others. Presumzbly if one of the
others who proposed to construct comwletely new equipment K
vere funded, the title to that eguipment would vest in the
Government. With NBRF it would not ~ it seems likely that

this cost, when added to the NBRF proposed budget, would

meke it much more comparzble with some cf the others proposed.!
JPL, proposed an option 'hybrid' system comparsble to NBRF,

The difference in equipment costs only between the JPL

'hybrid' and 'stand-alone' systems is $40,000. As a minimum,
this cost is added to the NBRF proposel as a reasonable
catimate of cost reouired to convert the WBRF system to a
'stand alcne' system, if possible.

"(5) All ad hoc reviewers note that extensive modifications

have been reguired of similer eguipment delivered by NBRF

previously. No cost figures were cited, For this reason

en 'X' factor has teen used in the evaliuation. This is an

important 'past performance history' eveluaticn criteria

for the best buy analysis as stated in the Reguest for

Proposals.®

You have challenged the validity of the above analysis, except

‘or the proposed costs and the deleticn o7 10,800 frem JPL's costs.
Iou contend that the addition of $27,528 tc your costs was erroneous
tccause the laser scanner was offered as ar option and not necessary
-Cr ceomplisnce with the RF? reguirements; that tne deietion for
testing was erroneous because your proposal contained figures for
virious personnel who were ocbviously comnnectad with testing and, in
eny event, JPL's proposal shows testing costs of $5,760, rather than
1306,088; that the addition of $40,000 to your costs for computer equip-
Lent because JPL's proposal iancluded such figure was erronecus since
you owned the necessary eguipment; and that the addition of an

-
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qmxnown quantity represented by "X'" for eguipment modification was
pascd upon erroneous information as to equipment previously furnished
+o cormercial sources.

Initially, it should be noted that the agency concedes that
the cost of your proposal should not have been increased for the
iesey scanner. The contracting officer maintains that if any
costs for testing were included in your proposal they were obscure.
1iih regard to the JPL figure of $36,088, he states that this
cigure was based upon privileged cost and pricing data furnished
by JPL. The $L0,000 figure was reportedly added to your costs %o Lt
coualize the fact that title to eouipment to be purchased by JPL
vould vest in the Governmesnt, wvhereas the same would not be true
in your case because you did not propose to purchase any new
equipment.

It is our view that the contracting officer's cost and best-~
buy analysis is of doubtful validity. First, we believe that the
7P should heve been more explicit a2s to the informetion to be
considered in the evaluation of these factors and as %o the
reletive weight of such factors. Second, it has been conceded
that the figure for the laser scanner was erroneocusly added. Third,
if testing cost information was cobtained from JPL, such information
should heve also been recuested from you. Fourth, we see no basis
for adding the $L40,000 to your costs as Lhere was no provision in
the RFP concerning such factor. Finally, you have furnished
information vhich indicates that the basis for considering any
need to modify your equipment was tenuous. However, we do not
believe the latter factor was significant in the enalysis as no
money figure was ascribgd to it. R

Hotwithstanding cur vier as to the validity ol the cost and
best-buy analysis, we do not believe that cancellation is justified
in viev ofi thelggture of the procurement ari applicable regulation,
t:R 1-3.805-2 Fwhich provides:

"In selecting the contractor for z cost-reinbursement .
type contract, estimated costs of contract performance
and proposed fees should not be considered as controlling,
since in this type of contract advance estimates of cost

- 15 =
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may not provide valid indicators of final actual costs,
There is no requirement that cost-reinmhursement bype
contracts be awvarded on the basis of erther (a) the
lovest oroposed cost, (b) the lowest proposed fee,

or (c) the lowest total estimated cost plus proposed
Tee., The awerd of cosi-reimbursement type contrachs
primarily on the basis of estimeted costs may encourage
the submission of unrealistically low estimates and ’
increase the likelihood of cost overruns. The cost
estimate is important to determine the prospective
contractor's understanding of the.project and ability
to organize and .perform the contract. The agreed fee
must be within the limits prescribed by law and agency
procedures and appropriate to the work to be performed
(see 8 1-3.808). Beyond this, however, the primary
consideration in detvermining to whom the aivard shall
be made is: vhich contractor can perform the contract
in a memmer most advantageous to the Government."

Wv note that the technical review panel was unanimous in its
recormendation that JPL be selected based upon technical
zensiderations, Therefore, we do not believe any substantial
frejudice resulted from any errors in the cost analysis.

foreover, it is our opinion based upon a review of the record
thet the panel's recommendation of JPL was based primerily upon
At affirmacive findings with respect to JPL's provesal and ability
‘o successfully complete the project, rather than upon any negative
cminions exrressed by some of the panel members as to the perfor-
rance of yoo~ eguimment under earlier commercial contracts. Hence,
"~ do not ascribe eny marticular significance to the validity of

. 22 odinicns insolir as the recariendaticn ef JPL is concernad.
ith res:rd to your contention that it wvas immrover to conduct
- ~ite visit of JPL's Facilities and not of yours, we think that

DR

“1 cbsent & shoving thet such decision is unreasonable, we will

n°% question the decision. The decision to mske 2 site visit to

- 16 =
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- 15 facilities was based upon the panel's question as to the
. -tence of corbain eguipment referenced in JPL's proposal.

v ‘:'_.:.ug,h consideration was given to visiting your facilities, the
-~ vas rejected because at least two of the panel members vere
.-lier with your faclilities as a result of a recent visit in

. .ocction with & grant, In these circumstances, we do not

.ieve the deeision was arbitrary.

inally, you guestion the legality and propriety of the type
. ecatract awarded to JPL. The mechanism for award was an
~torezency Agreement with the Hational Aeronautics and Space
;. .nistration (NASA), whereby this project was incorporated as a
.. order under an existing contract between HASA and JPL. Your
- .senbtion is based upon the premise that since chrcmosome analysis
.. noither related to nor based on space technology, the work called
. r 15 not within the scope of the HASA contract.

Xl

JPL argues, however, that the term space technology “encompasses
a+lderably more than rockevry and propulsion, fields which vere
- ano phased out at JPL. Rether, both that term and an important
_ .rb ol JPL's work for HWASA include and are directed toward the
Q ::ientific experiments and instrumentation which are placed on~board
b zcecrafts,” Furthermore, the contracting officer advised that this
. t.on erder was concurred in by both LIASA and the General Counsel
¢ ‘he Department of Health, Education and Welfare, and that the
¢ .2ific authority for n gotiat:".}n of this interagency agreement
<= b2 u.s.c. 2473(v)(5)¥and (6).

1e

A e E

In view of the circumstances reported and the statutory suthority
» we have no basis to questicn the propriety cf the interagency
) ..-'lent. . .

Although, as we have vointed out, there were deficiencies in

conduet of this procurement, we find no compelling reason to

- “vrb the existing contract with JPL. Therefore, we must deny
< protest.,

v

Sincerely yours,

[——

of the United States

”~
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