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COMPTROLLER GENERLL OF THE UN\TED STATES

WASHIMGTON EC. 10848 . ,g ,g

hil\ipa-Parr, Ina,
Bteanship Agents

1642 International “'rade Mart
New Orleans, Louisfana 70130

Attantiont Thomsrs Phillips

Director
fentlement
BubJoeti NV Maturalist and MV Yactor
at llew Urlowl--JuneNuly 1970 .

¥o aro considoring your tetter of May 3, 1973, to our Yrans-
portation and Clains Division, ay a roquest for/veviow of that
Division's action in sustaining the Hilitary Sealift Cormand's
(M3C) disp)lowance of your principal'a (Herrison Line) clairn for
unpaid ocean freizat charges of §52L4,07 (KV Naturalist), ang or
$516,32 (MY Fantoy),

The clains for $527.0% and for $516,32 exrise from five sliyments
of general cuavgo which were booked in June 1970 by tha Military Bea
fransport Bervice (nov MBC) for carriage under Government bills of
1ading in tha HY Pactor and the KV laturalist from Hew Orlesny,
Louisiany, to Liverpool, Xngland, and Glasgov, Bcotland,

Both vesso)s sailed frou Hew Orleans but heceuse of & naticmride
dock strike in {ha United Kingloa the lHarrison Line, ayparuntly
relying on the standard libertics clavse of its comuercierl bill of
1sding, ordercd tha MV Pector diverted to Cuxhaven, Germeny, and
the MV Nuturalist diverted o Aarhus, Demmark, for dischiarge of curgo.

A% Both poxts U8, Govermeont representatives took custody of
tho ocargo after discharge and arranged for transportation from
Cuxhaven and Aaxhun to the bill of lading destinaticos at Govermms:n\
SNEnLe,

As agent for Havrison Line you presented to MSC on pubdlic voucher
foray billa for the ocvan freight charpes on the five shipmnts, MiC
refsed peymantt in ite opinion, under the Goverment bill o lading
contanet as construed in Alcoa Steanship Co. JIng., v. United Btates,
338 U,0, 421 (194%9), rreight is not earned unlons and until the veasel
complates heéx voysge ond dselivers the cargo to its dastination, e
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nquirum:t that in 4ts visvw suparsedes the mmawm provisions
of the atandard liberties clause in Marrison Lina's commercial bily

of lading, ..

Al your requast the clatne wre sant o our Tranaportation sod
" Claims Division which, in its letter of April 30, 1973, to you,
austained M3C's refusal fo pay the claims, 7You aov requast review
of that action,

You contend that Harriavn Id4ns 13 entitied to il paymaat of
the clalued ocean fyeight chnrsu Tor thase reasonsy

(1) Thw inconsistent proviaion in Alcoa was the cosmercial bill
o 1ading's "goods or vessel lost or not lost" clauss vhich 1s 1ot

involved bors; .

(2) Clause 7, the ubértlu olaucs of larrison Lina's comperainl
P41l of leding is not inconsistent with the Government bill of lading
since ths latter bill of lading has no strikes or lockouts provision;

(3) t™he commercial bill of lsding applies by virtus of Condition
£ on the bark of the Governmnt bil) of lading;

(i) The acceptance of delivery at Cuxhaven and Aarhus by Govern-
ment; officialy wag clearly in error if they had no authority to accept
ths cargoss) eud

(5) Sho Harrison Lina would be eixtitled to a lien on the gooda for
non-payment of scenn fxeight wver the commercial bill of lading
because there in nc provision-to the contrary in fthe Govermwent bill
of lading,

These fivs shipumwunts ware covered by Govermment bill of lading
oontracvts,

In the oflen oited Alcoa cass the court stutes at page L29:

Binco it woems to us that tho bI1L of lading's
specific conditions For payment can only be srtisfied
upon dslivery of the shipment to destination, we hold
the. terms of the governwent bill to be inconsistend ‘
with petitioner's "Goodr or Vossel lcat or not lont”
-provision.

Clause 7 of the Marriscn Line cosmarcial bill of lading yseds:

" 9., DIBCHARIE PORTS, Xn case the Tuvssel shall be
preveanted from reaching her 4estination, or discharging
without any dclay, by qunnntdno, bloo.‘udo‘. iatexdict,
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f.oo. m, eivil or poutiul d.uxt\n'bmou, m-um
lockowts, ar any cause whatsver, or if tha Master nuu.
mm\\r 14 unsafa, without any dm\v, to priosed to,
enter, (r mclmgo 4t her dastinntion ot to remain

at lny It o complete the dischuvge of the goods, the
Master xwy imwdiately discharpe the goods into any
dapot, lavorettn, lighter, or othey vessel, or proceed
o and land the foods at any avellible safe yort, and
such ddnchayvye inkto depot, lezareltn, lisghter ox vnul,
or landing ab anvther port shall by deened & £inal
dslivery unday this contract, and all tlie gxpenses
thereby incurm on tha goods shall )Me paid by the
shipper and/or cenaignes of the goods, and the carrier
ahall have & Mea on tas goods thernfor, (Dmphasis

.\w.iﬂdi )

The fant that tha "goodn or vessel losh or not lost® clauge of
Harricon Lina's coimarcial bill of lading ie not in ilssue here in

ismaterial, 1t doas se=us clowy, however, that the language in clouve

7 of the commexeinl bill of lading providing that a f£inal dslivery
undsyr the contruct otcurs vhen, among other thingy, a voasel ls
jrevented by a strike frox yeaching har bill of leding destination
anl lands at any available pavt, is {nconsistont with the tems of
the Govermment bill of lading.

in sddition to the tors anl conditions cited in flcoa which
condition the zight to paymant of freigkt or its retantion by the
enrrier upon delivery of tha goods to the conaignse at its intanded
dastination, the face of the Ccvernuent biil of lading xeads;

Radeived by the vransportation covpany nansd abevs,
whjeat to the vonditions named on tha reverse
hyreof, ths property hareinaftor deacribed, in

" oepar arent pood ordsr ard condition (contentz and
va.ue tmimown), to be forwarded to deatination by
the said company and connscting linsy, there fo be
dslivared in like good order and condition to said
oonsignee.

Condition 2 on thw back of the Coverrment bill of leding, viiah
you argue makes the couwmsriial bill of lading the contirolling
dcounant, - readst

' Unlexs otherwite specificelly provided or otbeyvise

stated hereon, this hill of luding is subjeck to the same

rules and conditions a8 govwn commroial ahimments mada

ot the uwsusl Torms providaed therefox by the cavrrier,
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Sut, ee indicated above *nd in Alcoa, spevific rules and conditions
_govern tha delivery of and piysant f0r shipmwnts moving under Govern-
asnt Bills of lwding, : .o :

T ¢ srgumnt that the noceptance of delivery by Goverrment
officials at Cuxhaven and Awrhus was cleayly in error almso is fawme~
tarisl; vhat {s matexisl is Yhat Harrison Line failed to dsliver the
caxgoes to the bill of 1ading destinations and thorefore failed o
sara the pight to clainm the freight, Furthermore, there 10 no indica-
tion that the Govaymmant off'icisls at Cuxhaven and Aarhus lack
eutbority to receive tha caygoes at those ports, .

Pinally, of course, s aside fiom the fect that Harrison Line
tould not estert a valid litn on cargo owned by the United Etates
/Prudentisl iteanship Corroration v, United Btates, 220 P, 24 653
(1955)} United Cisven v, Juarican Treding Co. of Fan Franoisco, 138
Fe Supp. 5375;" 'ﬁbo.ﬁb‘%)j; 1f freipht im payanle arter delivery of
tho nergo, a8 vas the case hiers, there is no lion, The Bird of
ParavMea, 72 U B, 545 (1066)3 Yortland Flouring Mills Co. v. Portland
& Aslakic B,8, Co., 245 ¥, 687, 695 (1905). T

Wo nots, too, that shipowvers with freight moneys at risk can
fnsure thyuselves against loss of thope twoneya, Gee Ccenn Transports-
ticn, McDowell & Gibba, A93h; Ocean Shivpinz, Bross, 1956} luser v,
Yiremens lund Ins, Co., 9O ¥, 310, 312 51098); Byxmers v, Carroll,
130 W.Y.B, 170 (1712), af, 101 N,E. 698, .

The Trangsportation ¢ Claims Diviaion's sction on your principalts
clnizs 48 not otherwine raovn to be 41 exror and, accondingly, ise
afiinaed, ’ '

. Binoarely yours,
. Paul G, Doxbling

'Ca\mtn‘-ller General
¥or N0 0 tha United States
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