COMPTROLLER GENERAL OF THE UNITED STATLS

WASHINGTON, D.C. 20340 _ 3 , Q(.IL"
»-178780

¥Wilner & Bcheiner
2021 L Bireect, W,
Washington, D, C, 20036

Attention: Paul Y. Beligson, Esquire
Gentlemen;

This ip in refercnce to the Moy 31, 1973 telefax fromi Baturn
Airvoys, Incorporated, and to your subsequent ¢orrespondence on
its behalf,{protesting egainst a proposed awardjof a contract to
Bouthern AiF Transport, Incorporated (8AT), by the United States
Alr Force under reouests for propossla llo, F11626-73-R-0018 and
=0019, issued by the Militery Adirlift Cooxmand, Scott Air Force
Fase, Illinois,

The solicitations, for domestic cargo alrlift, were isaued
pursuant to a Class Determinations and Findings saigned by the
Becraotary of the Alr Force, which authorized the negotiation of
contracts under 10 U,8,0, 230%(a)(10) in support of the Depart~
ment of Defense airlift mobilization basr. program, Proposals
were received from Batwrn, S8AT, and Overseas liational Airmnyas,
Incorporated (0!A), The Air Force has awurded contracts worth
«pproximately $18,2 miliion to Saturn and £16,3 nillion to OIA,
snd proposes to award a contract to SAT fo epproximately $3,8
million, The proposed contract would call for airlift services
worth 81,1 million through Decomber 1973, and additional services
worth §2,7 million starting An January 1974,

You claim that any award to GAT would he improper tecause
that company is owncd and controlled by a Govermment agency and,
therafore, is not a qualified offeror, You further claim that
the situation is not changed beceuse of th existcnce of an
sgracnent to tranasfoer ownership of SAT to & private individual,
ainge tha agreoament provides thet it will not take effect wntil
it 18 approved by tho Civil Aeronautiea Board, In addition, you
assert that the proposed trensfer of ownership would not be in
accordance with the laws and regulations dealing with dispesal of
Joverrment property.
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The Alir Force reports that, pending a CAB dsodsion on the proposed
tranofor, BAT is being operated by the intended buyer. (a private indie
vidual) for his own benefit, that no element of the Government is
currently subsidizing or aiding the company, and thut any profits or
lossss from the date of the agreement (February 1973), will accrue to
the buyer 41 the CAB approves the transfer, 1t 1s further reported
that should CAD not approve the vransfer, SAT will be liquidated,
and any DOD contracts with 8AT will bve taminated, In this cone
nection, we are advissd that the Air Yorce proposus to include in its
contract with BAT a provision calling for contract termination, with.
out ceat, by unilateral action of the contracting officer in the
event CAM approval is not obtained,

You state, however, that the Alr Force is not eorrcot in vieving
BAT as en eascentially independent operation, and agacrt that there is
actually more Goverrment eontsol and svbsidization involved in the
current operation of SAT thon admitted to by the Air FYorce, You
contend that such an award would be improper becausse it would ba
contrary to Burecen uf the Budget (now Office of lionazement and Budget

[0:B/)Circular A+76 pnd to certain Dafense Departnent directives,

would involve the Govermment in a conflict of interent, and wonld
result in unfuir coapetition, In this respect, you state that it
ig "fundanentolly unfuir that a taxpaying privately-owmed company
should be coupelled to bid egaingt another firm # # # aetually
supported by puablic funds," You further point out that the cxisting
CAB rete gtructure for the airersft end voutes involved is based on
opereting cousts, and claim that an awvard to a Govarnment-subsidized
firm could result in a downwerd revision of the rates, which would
be unfair to Baturn, You alpo asscrt that the private individual
currently oparating SAT pending CAB approvel of his purchage of
BAT's stock {'om tho nominal, atockholders (of which he is one) is
actunlly a Govarnueat cmployeo who would obviously personally
benefit from tho proposed awnrd if the transfcr of ownaershiyp ia

appaoved,

OB Circular A-76, and the Defense Departaent's implementing
drcetives (DOI Inotruetion 4100.33, Adr Forea Regulation 2G-12),
axpress o genrral policy proference for contrecting with private,
camercial enterprisep as opposed to the Govermment's perforning
the required services "in house," However, the Circular speoifically
provides for the use of Gevernmentefurnished sexrvices when the
"service is availeble from anothor Federal sgency." Bince it is not
saserted that SAT 1a controlled by the Departmont of the Air Force,
it appeara that the Air ¥orce would not be precluded by the jrv-
visiono of the Circular from awarding & contract to BAT. In addie
tion, the C/vrcular also allows Government operation of a commercial
activity “to msintoln or strengthen mobilization readiness,” and
a3 noted above, these procurements arv based on the negotiation
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suthority of 10 U,8,C, 2304(a)(16) and ASFR 3,216, vhich deal with
the maintenance of an industrial mobilization base, In any event,
we have alwvays yogoarded the provisicns of Circular A-T6 as matters
of Exccutive policy vhich do not establish logal righty and respou-
sibilitics and vhich are not within the decizion functinns of the
Genexal, Accounting Office, B-L70079, Reptumber 15, 1970, *

Wa do not agree with the contention that the warding of a
contract to BAT would involve the Government in a convlict o
intercat, The statutory provisionas to vhich you make reference, 1A
U.BOCO 205’ 18 U.B.O.'207-209, proh.lbi.t nn officer or mployeu of
tho United Btatos, during the period of employment and for a one
year period thercafter, from remesenting anyone other than the
United Blates borore m court or a Federel agengy if the United
gtates is a party to or has an interest in the patter, The
record shows that SAT's intended buyer has been sorving as the
yresident, as well asg a director and a nominal atochholder, of
BAT during %he period of reported Govermment control, However, we
do not believa that this makex him an "officer or caployea" of tho
United Btator within thoe meaning of the avove provisions, nor do
we gee anything in the record vhich indicates that he is or would
be involved in the type of conduct prohibited even if he were puch

an cuployece,

Binilarly, wie do not hielieve that ASFR 1,302-(, vhich statos
that contracts shall not be entered into between the Govarnment and
its employces or tusiness organizaticns controlled by puch eployecs;
can prealuwle an avard to 8AT, As indicated, we do not wiew SAT's
president as a Government erployece. More significumtly, the rezu-
lation prohibits awwrds to a corporation "controlled" by a (Governe
ment anployee, wille, of cowrsn, you heve contended that wltimate
corporate control of SAT has beecn exerciged by tho Government and
not by a Governmont caployoe,

For the above roasons, we cannot ami'ee that any statutory or
regulotory provinion mrecludes the proposad contract awvard to BAT.
Ruatharzore, we do not belicve that this procurement involves any
elenoent of unfair ¢oxpehition, since tho proposed averd to BAT is
bazed on evaluation of ita airlift capobilily and noc oit its proposed
crice, While EAT miy have recoived prior Govermment ald, we have
atated, in onothor comnection, that "whilo it is the policy of the
United Statos Governnent to elininate the compotitive advanteage
that acorucs to a prospeotive contractor from the use of United
Btstes Govornmomt-furnished property and facilditics, i1t is obviously .
not poosibla to climinato the advantago which might accerue to a
givea fimm by virtue of other Federal, state or local yrogreoxs,

"% # # Wo know of ao roequirament for equalizing competition by teking
into consiiloration theae types of sdvantage # s %" B.175Lko6,
Noveber 10, 1972,
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Furthermore, we think 4t is clear that under 10 U,8,C, 2304 (a)
(16), #8PR 3-316, and a proper Dsterminations and Findings executed
in acecordance therewith, a procuving agency has broad discretionavy
euthoreity to avard contracts in the intereat of the national defenca,
“# # % ASPR 3.216 % # # provides that the Becretary shall determina
vhen it 48 in the interest of the national defenss to negotinte a
contract with a particular manufacturer in order to assurc that
property or services will bu available to the Government during a
nstional emergency.” U9 Cowp, Gen, 463, h7d (1970), (Underacoring
supplied, )

We see no recson to objuct to'the exarcise ¢? that authoyity,
The record establichea that the Adir Forea has a legitimate basis
for making an avard to HAT, [t is reported that the aircraft
offered by FAT are desired £6) the Civil Reserve Air Fleet (CRAF)
end, therefore, arc essential to ths airlift{ mobillization base pro-
gram, (It is further reported that these airciaft were in the
mobilization base during the previous fiscal year and that BAT has
purticipated in these mobilization base procurementn each year
since 1951, The Class Determinations and Findings signed by the
Becretary of the Alr Porce states that "it is in the interest of
national detense that contracta with CRAF air carriers # # # pa
consumrated s0 au tu asgure availability to the DOD of a comver-
clal alrlift augnentation fleet best ednpted to DOP needs in case
of national emsrgency." Pursuant to tha®, D & ¥, the Air Yore
has determined 4hat DOD needs will beat be served by sn avard to
BAT, It haa further determined that £AT is a CAB-gertificd adr
carrier and is qualified to perfom the contract in eccordance
with ths provisions of the solicitavions, and ia othenvise a
quulified offeror,

Accordingly, since it appears that *ha proposed awnrd to BAT
would be in sccordance with the Deteraminations and Findings and
would not be rortrary to any provision of law or of irmplementing
directives, we are unable to interpose an objaction to an osward to

BAT,

You also contend that the proposed sale of BAT would contravene
the atatutory provisions regarding dispcsal of Govermnent property.
e depgree to which the Governmeat poasesses any legal o beneficial
interest which may be dispnaed of by sale has not heen entablished,
In any event, such sale has apparently not y=% taken place and we do
10t have sufficient information with respect to the procedure ex-
pooted to0 Le followed in conneation witl: the proposed dispusition to
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render any Judgment as to its legality, We think it is appropriate
to peint sut, however, that LO U,8,C, 484(e)(3) providas for dis-
posal by negotiation with such compotition as is "feasible under
the circumstances" in given situations, one of which is where the

national security will theiedby be promoted,
Yor the foregoing ramsons, your protest is denied,

8incerely yours,

(SIGNED) ELMFR B. STAATS

+ Comptroller General
of tha United Blates





