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COMPTROLLER GENERAL OF THE UNlTl':'.D STATES

WASHINGTON, D.C. 20¥48 7 ?

B-149196 Augusy 5 1973

My, Donald B, Rsed
6260 Cyestview Lone .
Forest Park, Geoxrzia 30030

Desr Hyr. Readt

Wo rafer to your rocent letter, raceived hera June 4, 1973,
requesting review of our docinion B-14919G, dated July 6, 1962, which
sustained the/dicallovanca of yolir elain for transportation)allowaace
for thn travel of your dependents from Barstow, Califommia’ to
inaxville, Tennessee, prior to orders of January 10, 1962, which
relecesed you fron activa duty with the U,8, Army, This Office has
previously raconasidured your present claim in our decision B-149196,
dated Apvil 2, 1963, eopy enclosed, vheroin wa affirved our dacision
of July 6, 1962, Vo have alse recoived en inquiry from the
Hoanorable Howevd I, Boker, Jr,, United States Senate concrrning your
claln,

itlefly, the recoxd shows that you were orderad tu active Jduty
for ona year effectiva Octohar 9, 1901, under the provisions of Publie
Law 87-3)7, 75 Stat, 242, with nssigned ntation st Fort Irwin, Callforni,
Oa Decerber 14, 1961, you requrstad release from actlva duty ca tha
ground that you hind beon errmmoeously ordered to active duty, You
ware preated 12 duys' ordinary leave on Decochor 22, 1961, tha purpose
of widch vea to nove your family to Lnonville, Tenncsaca, You state
in thip regard that this move wos made undey erergoency conditicns duo
to'the hWigh enat of living in the arca. Your dapendonts doparted
Darotow, Celiiornia, on ilacorher 22, 1961, e£nd arvived at Fnoxville,
Tanneonee, on Dacachar 25, 1961, Tholr travel was tharefoye perfosond
,prior to the isauvance of Specinol Orders ilo. 9, U.S. Army Arcor and

" DPegert Training Center, Yort Irwin, Califormia, dated January 10,

1962, relessing you £rom active duty on that eame date, \

Ve disslloved your claim for refrbursement for your depandonts’
rravel in our decision of July 6, 1962, on the basis of puragroph
7000~9 of tha Joint Travel Regulationz, in effect at that tine vhich
provided that crasnsportation of dependents at Government expsnsa s
tiot authorized whera the dependentn dapart the old station prior to

the {vsuance of change-of-station ordars and tha vouchorx is nnt
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»-149 196

supported by a cortificata of the eormumding officay, or his desig-~
natad reprasontutive, of the headquartevs icsuing tha ordera that
the nevber wus wdvised prior to the 19sumace of chaape~of-atatfon
ordars that such orders would he {ssucd, Winis latter proviso hua
referance to insimceo whera all provisions and vequirnments of. the
orders to be iscucd hava been finally doteridined end all that
roarwing to bo doae ig the writing of the oxders, Eaec B-~160968,
April 14, 1967, copy enclosed,

The nain contention prespnted in your recent lattex appoars to
be the smxs one that yoau had ralaed and vhich was considered in our
prior decision referred to abowe, 1.0,, that you veva officinlly
notified of your pending veleaie from active duty at the tive you
were graatod leave on Decerber 22, 1961, by wvirtue of viat the
sdjutant poneral of your station hud told you at that tima, In a .
certif{icate dated Febyuory 28, )02, the adjurent peneral states,
however, that st that time action on your requost for releaso from '
activa duty vas panding vith a probahility that it vould be approved,
and that at the tina you depavted on lenve with your wife, you vero
advised that peranent changn-of-ntation orders could not bo isaued
until approval wes veceived from cthie Departmont of tho Army,

You asgayrt thuat the above atatenant is false, tmd that in fact
the adjutant gencrzl told you that you woyxe to receive orderu for
dischar;e in the noesr futura, oad that you could move your fardly at
that tire, and thaen apply for tranasportatioa allowcace for thelr
travel after your discharze ordero wer is:ued,

Hotwithatanding the apparent econflict concoruing uvliat the
adjutant genernl had told you oa Dacerhar 22, 1961, tho firyst official
indication that you =a7 have hecan erroncously ordered to activa futy
was the lsgumce of LA leaaaga 565080, dated Daccoherxr &7, 1961,
occurring after your dapandents' travel to Ynoxvilla, Tennessca,
Thio wasnage was the authority for the rclessa of certain rescrviste
wider which your release ordors were issuvod, A definito adninistrative
deternination to roloase you from active duty pursuant to the authority
of tho mosage opparently was not nade until sevaral days aftervaxrds,
Any {nfornstion which you may huve receivad prior to thac time velating
to your release from nctive service nust ho considored an raroe
general information, which is not sufficient to muet the requirements
of paragraph 7000-9, JIN,

. With rospnct to your atatement that your depcndents' travel wvav
psxformed undur crorgency conditionn dua to the high cost of living

Aa tho area, such circumstances do not provide a basis for deviation
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froa the yequirerent dincussed above, BSes D-178347, July 9, 1973,
copy euclosaed, Acgovdingly, our dacivion of July 6, 1962, is ageln
sustained, .

in your lettex of Way 20, 1973, %o the Uonorable Huravd K,
Iwker, Jr,, United States Senate, you ind{care that you arv entitled
to reftburseront for the loso of wages you incurred as a result of
erronocus recall to avtive duty, Thero appears to be sone queestion
a3 to viicther or not you wove in fact erroncouely ovderad to active
duty by ovdars isgu2d on Septevhar 14, 1901, However, even if you
vere ervoneoualy ovdared to active duty service there exists no
statutory authnrity or judlelel preccdent to provide a busis for
payuent for loas of civilian wagas by thae Government,

Presunably you have vaveivad all the pay and allowancen to which
you ware ontitled undar povarming lave end ranulptions during tho
sntire period of your actiww duty, Thus, your claln for Juss of
vages 18 in the nature of a ¢laim for davanes md honce, one sounding
in tort. Ceneyally, the Federnl Covernment is not lishle for torts
committed in 1ta anrvicea by {ta officors and enployoes unlass it
comuents to such liaghility. Such consont has beon gfiven in wegard to
cartain tort clalsa by the Pederal Wort Claiia Act, 209 U,S8,C. 2671~
2680, Under section 2672 thercof, authority is vested in the head of
eath FPederal apency to considor aad oetele any cloin for woney deneges
agatnat the Unitad States for injury or loss of proparty causaed by the
neglipgent or wrongful act or oniassion of an amployce of the agoncy
vhile acting within the geope oi hie apmloynant, under circumstatcen
vhara tha United States, 1f a private parson, would ba lialle under
tha low of the place vhera the act nr ¢mtssion occurred, Our Offica
is prccluded from counddering your present. clain under tha above law
aincc it arosc by virtua of an activity of the Dapartrent of the Amy,
the agency huving jurisdiction in the mstter. lowever, va hava found
no judicial precedent wiich would serve as authority for favorable
action by tho Departrent of the Arcy on your clain for logs of wajus,
In this conneation, cae finall v. United Statow, 333 F, 2d 702 (1964).

Llaclogad ave the docwmonts which acconpanied your resent letter
to this Offico,

Binceraly yours,

‘. Paul G. Dembling

For ths oowptroller Conerah
' of tha Unitad Btates





