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219 Lsat 42nd Street
New York, Hew York 10017

Attention: Jatesn H, Boland, Director
Cleims & Claims Atforney

Centlexzens

Consideration has been glven to your request by letter dated
April 24, 1973, RIA Exnrese Clainm No, GIL D-4OLi432, for review of '
the action talien by ouv '."z-annrortaticn end Clelus Division by latter
dated Anrdd 4, 1573, TC-CR0)4005-L11], uhiech dicallourd your claiwn
for 316 ($216,60) deducted by the Derparinent of iha Adr Forco Iveight
Claizs Dranch {ream revenuos otherviee due RLA Exprees (hercaitor REA),

-

The amount deducted represents overhead aecesced by the HBacrarento
ALy Hateriald Arza, ileClellan Ady Foree Baen, Califorde, g6 yart of the
cost of repalring demace to three roder sets (clecirical instrwannts,
EOY) fer which REA 1s resvonsible incident to transportetion of iha
propocty fron Metiuire Aly force Pase, hew Jeracy, to }ieClellen Adr
Yoree Dase, Colifornia, wiler Governuent bill of lo9ing Ho, D-4O14L22,
dated Ocbober 15, 1003, R7A nceopbs responsibility for the danmare
and hos voluntarily reifwndsd (23,33 vhich was billisd as divecth
matorial cost (§42k6) and éirect dabor ($2//7.33) but rejecete tha
ovarucad coste of $310,00 (3 direct nanehoues at £5,118) billed by
the work centers You contend that the overhead costs amountiing to
3 wnresnt of the total cxienditure for direet raterial end labor
cor.un in repair of the rrder pets s unrepsonable and that the
hepeebnent ol the Alr Foree failed to nllow any contideration for the
enhenccent An velue to the Alr Force of the radar eects by reason of
the ropalr Job,

Section 20(11), Part I, of the Interstate Corruerce Act, 49 U.8.C,
20(11), race erplicabla to motor carricrs by scction 219 of rart II of
the Act, provides that & carrier that recelves und trensports property
shall be linble "for the full actual loss, demage, or injury to such
property" which the carrier causea or which it ccused by a connecting
carrier to which the property is delivered, The daw ic concernsd
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with restoration of the claicent to tha position he would have
occupied had vhere been no loss or damage to the shipment., Atlantic
Count Jine Pailvay Co. v, Roe, 118 Bo. 155 (14ed),

It 18 renerally ha)d that viere gpoods sro damaged vhich ave
gunceptiblo of repair, the ovmer 48 oblipated to accept the property
and to do whubever is necessary o ndtinate the extent of the damapges.
The owner, lovover, is entitled to recover the coct of such replaces
ments ond yopuirs as ave necentary to roectore him to the position he
vould have ccecunded had there been 1o loss or damage to the chipaant,
See Udted htates vo Dedawars Dow & Hiver Filots Aseoc, (the %-1),

10 ¥y iande 13 (LU35)7 Lovrm Ve noinud, 1ud +e 20 Ly (1950)3 Rehl v,
Arp, 17 W 2 824 (4845, |

You state that reliauce by the fovernvent upon Condifioned Air
Corporation v, lechk Islond ilotor Pronait Co.y 14 0BG 508 (Qgi2)
end Y0 Lels D, 10 CUIPOrU the (eneled ayplication of a 43 percent
burden is rdppdaced, In both of these caces overheod costs were
included in tne damsges nllewed. In Condiidcned Mr Coxporation,
the Iowa Bupreme Court steted ab pages 30, 310 aud 314t

Tha authorities genevelly ddstinmuch betwean
operating and overhend cxpanzta. The yovuer consinto
of {hose items inseparably conmnected with the productive
end of the businees, 9he latder ceanisis of charges
generolily of & nonproductive or indircetl natwre such as
adrdirstrative coutn incldent 4o the nsngenent, supsr-
vicien or conduet of the capitnl outlay of the buciness,
Lytle, Campbell & Co, v. Bopera, Fitler & Todd Co.,
276 Ya 1.09, 120 A k02, 27 AN 41, 434l Menn v. Behpare,
228 Ind 654, 95 kr2d 130, 141, 1h2«1k3.

"t0vorhead! cannot be defined with precision,
'It msy be pndd to include broadly the continuous
cxpanses of a business irrespective of the outlay on
particular contracts.'" ¥Wymkcop Hallenbeck Crawford Co.
¥+ Yestern Union Tel, Co., 283 NY 103, 19 NL 760, 701}
Grand Truvk Western R, Co. ve M. W. Nelton Co.y 6 Cir,
Mich, 116 F2a 823, 839. -

" " * * »
Cordon Forn lathe Co, w. Ford Motor Ca., 6th Cir,
Mich, 133 F2d 487, 500«501, ic a patent infringement

cage uliich considera the effect of overhead in detere
mining profits, We quote from the opiniont "It &
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mettor of coammon knowvledpe thet all well-usnaged '
ranufacturing businesses recognize overjiiead costs se
finencial outlays expended in the productiion of an
artliCJ.U or procQBB. ¢ o 0

"Thare {8 probably no single phape of determining
cost of manufocturing o dovice or pachine which 1o more
elnutive op difiioult than the allocation of overhesd to
a particular article, The impossibility of precise
allocation ie generally recopnized and the law ia not so
exacting as to require a delicately balanced seientifie
metiod of deterndnativn, wnich reachcs a mathematical
certuinty. P

"The cost of nanufactured products consists of the
suwa of direot costs, that, is, direct roterial and divect
Jabor, plus Ludircet eoste, or nanufacturing expense. .
Baceusa of its Indirect end general nature, manuiacturing
exronse eannst be charpal directly to cach praiuction
ordcy as can direct material and direct labor, It must
thercl'ore be distributed over production in sucl manner
that cach kind of product and each lot of work produced
wlll b2 charged «with its felr ehare of the indircet
expsnoe, "

In the Conditlicned £ir Cornoratien case the objection railged by
the dsfen3unt was nov prinurily vo the extent of the allovance Tor
operating ¢ud overhecd expznse in addition to the direct cosi of
lebor and raterial but vas to any allowance at all for oporating end
overhead cxpensa. ‘e court there did nut accept defendant's
contention erd alloved operating mnd overheed expensc.

You cont:nd that overhead expense to be recoverable must be
regsonably foresceable and properly allocated and such overhead
itcas are copsble of being establiched by 2onpetent proof and as
reasonably related to the revairs performed ao & result of carriewv's

negligence.

The above-cited cases inold that in addition to direet cost of
labor end materials, darames include & falr allowunce for overating
and overhead expenso. It 18 our view that cince the item assessed
for overhead wwas based upon cost doveloped by the Air Yorce
inetalisgtion cost accounting records, there vwas & reasonable basis
therefor and since the cost was reasonably related to the repairs
and materials in restoring tlhe radsar rets, the overhead item 1o
clearly suprortable, In this connection, Air Force repuiations
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6pccify that overhead is the product of actusl direct howra times
the predeterrdned or standard overhend rate, Ouch rate s based
on the fivcal year overhcad budget and ectivily estirato, The rate
is deteruined from ¢he depot and f£i¢ld waintenance cost accounting
syoten, You apparently accept an allowence for overhead os being
an iten of dnwges since yvu indicate that in slullar situations
LA hins been willing to accapt a charpge of 20 percent for overhead,

Your vefeorence 1o "epeednl damapes" viideh are not a naturad and
probable repmwlt o the Josps or darane and {or wideh the cexrier is
not penerally lieble in the ohsenco of notice of spocial conditions
is Jncwpesite, A8 chewn oiove there 48 acple aunthorlty for ineluding
ovevread eostns In any dosaze clain end, i the ropulye hiad not heen
mede at the Govornoynt fecility, thore would heve been an additicnal
chqrre for trananvrting the dereped propavty to2 and from ihe place of
revair plun procit Yor a private contractor, ‘

You inlicate that the Departvent of the Alr Force should have
alloved youw pone consideration for the enhancenent in value of the

roadar pets by reason of @ presweably competent repeiz Job, In
};"l:_':__}:’"l v .!’ilf.! 'Ila‘ﬂ Ve I" ALY 228 8.\, 24 32[, 1£1%) (l ',.0)’ involving

COle OF Popuavdng dn transid damage to un accounting 1aciinag, the
deodedon eluiend

"when the pleuniiff introduced cvidcica to chow the
reasonuore end necesapry coet of restoviug the accocunting
pmaching, including lebor and tranasporinticn, to the idehtical
ecndlilon 1t wan in lvmediately pricr to the damage thereto,
a pring facle ence wes made owt by the plaintiff. Premmably,
if ihe expense incurred restored the rachina {o the cens
conGitaca 1t was in pador to {0 accldsat, there wes no
enhancor 2nt in its velue. Under such a Yoot showing, 1f
the deflendent derired to allene and prove by compatent
evidenco that the valvoe of the machine hed been enhenced
by the wepairas made on it, thien 4% vas incuwibent upon hinm
to chow defensively that there had been an enhancerent, -
Widle the burden of the vhole cane was wpon the plaintiff,
6t11) whea the prima fecie choving was made, as in this
instance, the hurden of proceeding ahifted to the defendant
to show that the rcpairs, ap rade, resuwlted in edded value
to the erticle in question,"

The diesallowance of your c¢laim was, thercfore, proper and is
pustained,
Sincerely yours,

. BEST DOCUMENT AVAILABLE PAUL G. DEMBLING

Vor the poptroller General
.- of the United Btatos
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