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GOMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 20843 :3

Bew York Funers’, Bervices Compary, Ina,
352 Yen Brunt Street
Rrocklyn, Nawv York 11231

Attentions Mr, Richard A, Santore . “0“\3“@\‘

.\\\‘N'Na\i

Presidant )
Gentleman s %E_%‘

This is in reply to your lstter of June 7, 1973, and prior
corresponidence,| protesting ths proposed eward  jof' & contract for
mortunry serviced Ly Fort Hamilton, liew York, to the Small Business
Adoiniutration (Bmg under Saction 8(a) of the Bmall Business Act

(15 U.8.C. 637(a)).

The STA intends to.siubcontract all of the services under this
contrect to en eligible disadvontaged compeny purpuant to the provisions
of Saction 8(e) of the Acts Your protest s bescd on the ellegation that -
such action would discriminate epainst the small buainess concerns which
bave performed the contract in the past and, secondly, thet no immact
study was perlormed prior to the determination to sct aside the contract
for purpones of 8(a) subcontracting. You sre the mresent contractor under
the exgb:lr;lns contract and desire an opportunity to compote for the pendirg
contract,

Baction 8(a) of tho Swall Businous Act cmpowers SBA to enter into
contracts vith any Govermment asency having juocurement powers, end the
contracting offioer of such agency is authorived "in his discretion” to
Jat the centract to BIA "unon such terms end conditions® ag may be agreed
upon between BJA and tha procuring egency, Because the statute is couched
in general terms, the &BA, pursucnt to the above-referenced atatute, has
promulgated stendards and regulations to irmlemont the 8(a) program, which
regulations are contatasd in Title 13, Chaptzr 1, Part 124 of the Code of
Federal Ropulations. Under these regulatiocus, the EDA has determinecd thus
concerns owned and controlled by socially or economically disadvantoged
persons should be the beneficiaries of the 8(a) program in crder for such
firzs to achieve a compotitive positiom in the merket place. 13 CFR
321}.8-1('0).

A3 regards your ocontention that the acticu taken by BM wili
Aiserininaig armainst other cmoll husinese f'irmi, youxr ctienticn ia
directed 4o thalolding or the Unitod Btates Court of Appoals, Fifth
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Circuit, oo April 18, 1973, sustaining the legality of the 6(a) program,
(Ex‘ Baillie Trash Haulinz Inme, v, Kl ‘5o, T2~1163). In that case,
of Aypcals hold that section Eia) “elearly constitutes specific
suthority to dispense with campestition,”" Morsover, cur Office held in
B-174293, Pebruary 16, 1973, that the deternination to initiate a seto
saide undsr Section B(a) 15 & matter within the jurisdictica of the A

and the contracting egency under the atatute, Thersfore, in the circum-
atanoen, owr Office in unable to cbject to the present determination,

Becomdly, you contamd (nid no impact statement was prepared for tie |
instant solicitotion and furthermore, the report dated June 1, 1973, frm
BBA concerning your proteast mokes no referance to the fipancial position
of the eligible E(a) subcoatractor while discussing your firm's financial
stete in toxms of sales instead of nat profit,

Contrary to your contention,’SBA did prepers &n impact statement
for the subject contract, Further, the EBA has f\uwrished our Office the
finoncial stetemont of the 8(a) subcoutractor. Hovever, our Ofl'ice is
precluded from disclosing the contents to you under Coovtroller General‘'a
Order No. 1.3, Jamaery 4, 1968, vhich excmpts fron disclosure commercial
. o financial information vhich is privileged or confidential, The oxder
states that this excmntion pertains to information which would not custome
Arily be made pudblic by the parson fram whom it wns obtaincd by the
Govornment, The businegs plen and financial informtion of the subcaine
traotor is the type of information encampassed by the exergption and
therefore not availgble for roleasc,

With reagreat to the SDA relinnce upon sales inntesd of net profit
in detormining whether mmall business concerns are dependent upon
Yecurring Government contracts, the SPA regulation in erfoct at the tirm
the irmact statament wvas proparod vrovided that orocurementa will not be
selected under the U(a) prozram "there o)l business concerns ere dependent
in vhole or in cipaificant part on recurring Government controcts.” BRA
deaided to wso seles rather than profit as the measuring stondard for thils
detoratnation, 1In Allen i, Carmbell Co, v, Lloyd Hood Constructiaon Co.,
W6 P, 24 261, 265 (1G71), tae vourt stated:

"® % # The spocific detornmination of which businesses
are to bo the bonoficleries of the /Bmell Dusiness/ Act 4s
thus priraiily committed by the legisiative dranch to the
adzinistrative agoncy, ) '

"0f course, once having exercised thia droad ruleraking
suthority, the opency cemot thareafter arbitrarily construe © -
ox apply 143 rules in a monnor inconsistent with fundamental
proosdural. falrmess, Greens v, McElroy, 360 U, 84 A7k, 507-
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508, 79 8,Ct. k00, s 3 L,E4,24 1377, 1397, Bat it ta am
axion of judicial review that sn adninistretive sgency's inter-
pretation of its ovm resulations mut be sccorded the greatesd
@aference, Udall v, Trllmen, AU65, 350 U8, 1, 1617, 85 8.Ct,
792, reh, denicd, 330 U,8, 9.9, &5 8,Ct, 1325, )4 L,Ld,24 203;

13 LyaeZd 616, 625, Deles v, Seminole Rock & Band Coy,
1955, 325 U,8. 410, k13-14, €5 6.Ct, 1215, > Y Digsdy 1700,
1702, Vhen, as here, that interpratetion cbviously incorporates
quasi-Technical cdnirigtrative expertise and a fonidiority with
the situntion acquired by long experience with the intiicacies
iphorent in a caprehensive rosulatory cchems, Judges should be pare
ticulerly reluctent to substitute thsix personal essessvent of the
meaning of & repulation for the considered judgment of tha agency.
If Che crency interprctation is nerely ons of several reatcnable
altomatives, it st stand even though 4t may not oppoar as rea-
sonablo as some other," '

As tns quoted portion of the Cormbell case Lolds, wvhere the agency
interpretaticn 13 marely cns of several reasonable alterpativea, it ruat
stand even thoush it may not eappesy es reasonzble a8 Boze other, There-
Tore, cur Office will raice no objection to the une of salsa as the
selection criteria. loreovar, we noto that effectivw lhy 25, 1973, the
above-clted regulation was modified to specifically inecluds sales ne the
Itml .

“& ® % anl tho extent to vhich other smell concerns have
histarically been dependant wron the contrast in question for
‘& significant percentego of their salcs," 13 CFR 224,6+2(b).
For the foregoing ressons, ynor protest is denied,

Bincerely yours,

Paul G, Denbling

¥or the  aremtralicr General
of the Unlted Btatas
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