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uatloan Sclentific Corporation |
2300 Ninth Street, South
Arlington, Virginia 22204

Attention: Mr, W, Edward Weeas, Jr,
President

]
“n g

Guntlemen;

" ‘. We have carefully copsidered the protest of the National :
Sclentific Corporation (NSC) against the negotiated award of a
contract to the E, F, Shelley and Cempany (Shelley) by the Office
of Administrative Planning and Services (OAPS) for the Office of
- Federal Elections (OFE), To the ‘extent possible we have processed
.the protest in accordance with aur bid protest procedures, However,
in view of the involvament of our Office as the contracting agency,
the protest cannot be considered in the same light as owme involving
another agency, Nevertheless, OFE's award selection procedures have
been carefully examined Ly staff members whe were not involved in
the negotiation and award of the contract to Shelley,

‘ The contract was awarded on July 10, 1973, The next day NSC
formally protested OFE's detesmination that an &ward ‘to Shelley
was most advantagenus to the Government, price and other factors
considered, Performance of the contract has been suspended pending
resolution of the protest,

The procurement instructions applicable to OAPS and OFE C
requiré the disclosure of the factors to be used in the evaluation
of proposals and their relative irportance, Negotiated procure-
' ments must be competitive to the maximum extent practicable, To
this end, written or oral discussions are required with all
offerors’ submitting proposals which are determined to be within
the c:mpetitive range, price and other factors considered,
Accorilingly, we have judged OFE's conduct against the standards .
generally applicable to competitively negotiated procurements, .

. Based on our consideration of the substantial recovd - s
. subunitted by OFE and the submissions of the interested parties,
‘we believe that the protest of NSC must be denied, The
civcumstances and reasuns prompting this conclusion follow,
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The reqmest for pzoposals solicited fited-price offers for .
pexforming a1 analysis and evaluation of voter registration
aystems, Four evaluation criteria and their relative £mporlance ST
weva identified as followss

t

K "1, Coat (35%);
' "2, Expexience of corporation and corporate personnel
. 1n election administration and voter registration
iyutems design and analyais (35%);

"3, .Contract plan fncluding the sequence of tasks : -
necessary to complete tha final written report (ZOZ);

"4, A list 0f those states nnd ‘localities to be included
- in the study (107)." .

To aid in evaluation against the firat -two criteria, offerors
were requested to submit the followlng information with their
proposals: '
“1, A general duscriptton of the offeror‘s firm together .
with resumes of parsonnel who will work on the contract
with special emphasis on the experience of each in
election administration and system design and analysis;

"2, A list of refevences indicating experience of the
firm of the type required in this procurement,

"3, Cost and pricing breakdowns ussoriated with the IR
s:quence of tasks necessary to fulfill the terms e
é{ this contract."
Thirteen sources respnuded by th 25, 1973, the closing - :
date for rECLipt of prcposals, Upon evaluation, the proposals “ws
. of five offerors were determined to be within a competitive ;
" vange, price and other factors considered.,

Oral dlscussfcns were held with the offerors for the
. purpose of identifying weaknesias and resolving proposal
‘uncertainties, On the basis of the discussions, revised
pi:ice and technical proposals wire submitted on June 19,
1973, by the five firms within the competitive range., ‘The
bent and final offexws were indepundently reevaluated by she
Chief, Clearinghouse for Electiou Administration and his Deputy,
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NSC and Shelley, determined to have submitted the Yest propoaals,
were awarded the following total points exclusive of cosatss

L

NSC SHELLEY
| Deputf? " 577 58.5
Chief/ 56 - 38

8ince Shalley's fixed-price proposal of $66,826 was $542,65
lower than the $67,368,65 fixed-price proposal of NSC, Shelley
also received an advantage in the allocation of poiuts for the
fivat evnluntiou critecion. :

By memorandum of June 29, 1973, the OFE evaluators reccomendad

the selection of Shelley. In addition to reviewing the point
evaluation, they made the following observationss,

_ ~ "Iu ovder to award a contract to a hig&er bidder,

. 1t seems necessary that the bidder be 'head .and shoulders’

" (in quality) above the lowar bidder, _In the case of the
yoter registration syastems contract, we feel that there
1o no justification in awayding this contract to Hational
Scientific Corpoxation (NS(),

"In more detail the higher bidder should be clearly
puperior in the three award critevia as outlined in the
RFP, * * % .

&k x k%

: "Therefore, we feel on the basia of overall bid
quality and leweat cost, E, F, Shelle/ and Co,, Inc,
should be awarded the .contract, core

Bubsequently, the Directors of OFE and OAPS concurred in this -
recommendation, During the bid protest conference held on
July 30, and in its submissions to oux {ffice, ‘NSC's baslc

-contention has beén that OFE departed from the.evaluation

criteria in its evaluation of proposals, Specifically, it takes

‘{vgue with OFE's application of the cost, experience, ard contract
" plon e¢valuation criteria, NSC urges that proper application of
“‘the criteria would have resulted in the contract being awarded

to it. In addition, NSC questions the fairness of OFE's conduct

.
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,'.\;> ' - With respect to "cost," NSC finds evidence of'a departure
: from the criterion in the shatement of the OFE evaluators thats
' " "In order to award a contrack to a higher bidder, it seems
' necessary that the bidder be 'head and shouldexrs' (in quality)
above the lower bidder,'" This statement, NSC maintains, indicates .
* fhat the cost faclior was significantly more important than the
33-percent welght assigned, . _ o '

~ We believe the statement focyied on by NSC-cannot be:divorced
fron the context in which it was used, As the portions of the
June’ 29 memorandum, quoted above, indicate, award to Shelley was
| recovmended on the basis of "overall bid queljcy and lowest cost,"
- In our view, the evaluators' conments are an affirmation that the
- pointii assigned adequately reflected their judgment of the merits
of the respective proposals, We, therefore, cannot agree with
NSC's wriew that OFE changed the importance of the cost evaluation
cxiterion, However, a proposzl need not be "head and shouiders"
.~ above a'lower priced, but lower ratod proposal before au award
: L is justified, The question is whether the excellence of the
"+ higher rated proposal is worth the additional cost,

At this point, it should be noted that some of the documents
in the record erroneously report NSC's fixednprice ptoposal to be
$67,638,6%, rather than $67,368,65, From our review of OFE's '
C report of Augus® 2, 1573, we are satisfied that this transpositional
(., . error occurred aftir OFE allncated the cost, points, We do, however,
v ' agree with' NSC that OFE should have considered its final fixed-price
offer to be §67,355~~the same price as its initial offer, OFE's use
of the §$67,368,65 figure results from reliance on arcost breakdoym :
- oubmitted wilth NS5C's best and final offer. Howevrry the cost /
.breakdown states that '"there is a difference of $13,65 between the 3
offered fixed price and the actual cost showvm above, The differenc .o
is the result of computing costs ¢n a percentags basis," a

We now turn to NSC's objection to OFE's applicition of the '
sccond evaluation criterivn, "Experience of corporation and s
corporate personnel in election administration and viter reagistration
systems design and analysis,' The points awarded NSC and Shellay
for the éxperience criterion by OFE's evaluators wer.at
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" OFE's rerport of July 27 contains the followink Justification

. for the allocation of points:

"N.S.,C, has moza direct experience_in’ voter registratior.
systems desi;z and analysis than does /Shelley/, N.S.C, was
awvarded the greetest number of points for experience,

"Howuver,ﬂlﬁhellexf'has a number .of other things im
its favor, A number of experts in ‘the operation of ‘voter
..reglstration systems have informed tke OFE that the design,
operatfon and analysis of automated reglstration systems
‘1s no¢ that complicated a task frrm a systems standpoint,
In fact, these experts have informed the QFE that anyone
with s good background in data processii; and systems analysis
can acquire an operational background in qter registration
" systems design and analysis in a short peviod of time, Both
the resumes of Brian J, Considine, /Shelley's/ proposed
- Project Director, and the recommendations of the U,S.
Department of Labor and other agencies ceveal tbat|[8he11qi7
has an exceptionally strong background in systems analysis,

"In addition, the resumes of Dr. Blue Carstenson, Anne

Wexler and the corporate experience of [ﬁhulle 1 reveal

a great deal of familiarity with the problems of voter
registration, This familiarity, for example, was

. Teflected in the proposed working plan submitted by

[Shelley/. ‘Thus we felt that /Shelley's/ outstanding
experience in systems analysis coupled with their

overall experience in voter registration'warranted the
hlgh mark. [Shelley/ received." - et

In response, NSC contends that the aimplicity or complexity.'

" ‘of voter registration systems is not relevant, In its view, the

"second criterion clearly states that points would be allocated
on the basis of specific experience in election administration
-und voter rejlstration, :

NSC's ohjections on this score are obviously founded on

*

* 4ts Interpretation of the second criterion., Under its view,
.. "the depth of HSC's experience in all phases of election

admin{stration ard voter registration'systems design and*
 gnalysia should have teen worth more than the approximately

3.5 evaluation point advantage it obtained over Shelley,

L] ' . a
iy L) * ' ’ b

b

i1s



B-179154 . o : ‘-
., e ! . '{ .
(_) ' This interprctetive queetion.was discussed exteneiveiy at the vid.
protest confererze on Jiily 29, and we asked OFE to present in detail
"what was Iintended, The OFE report of August 2 contains the following
ﬂiucusaions | : :
" * L] Iu‘WﬂS not the intenaion of the Office of
Federal Elections to/uo narrowly construe thisd evaluative
-9l ..ct . criteria item, We fClt that the experielce criteria should
: C ' be somewhat liberally interpreted so as to allow points to
be awarded for a variety of election acministration and
voter registration systems design and analysis related
experience, This is wiy .the phrase ‘experience of
ueorporation and corporvate personnel in election administra.
. ~ tion,' which covers a broad range of election related
4 . . experience,.was included in the above experience criteria.
: ’ . "~ If we hed wanted to consider only those with on-going . -
expericnca in voter registration systems design and analysia. :

SEIE . - - the above phrase would have been deleted; and we would have RS

. phrased this evaluative criteria item to read, 'Experience
of Corporation and corporation personnel soiely in voter "
.o - reglstration systeus design and analysis,' It is our '
v - opinion that NSC's narrow construction of -this evaluative
" cxlteria item led them to wrongly conclude that the
" - evaluative criteria were improperly applied, We contend,
however, that the wording of this item clearly indicates
(f) .. - that it was to be more broadly construed, As a result
- _ the ratings that E, F, Shelley (and the remaining offerors)
received were the result of the proper application of
. these criteria. -
e . y ‘
. "One p?int that was brought up by NSC in .the protast
! hearing but was not repeated in their July 31 letter was
that if general systems analysis or election administration
: related experience was an integral part of the evaluation.
R of the experience criteria, this should have been included
- in the Request For Proposa)l., .We strongly disagree, For
. one thing, it was impossible to inclwde in the RFP all the
possibl: ways that /an offeror/ could acquire ‘experience
, in electien administration' or experience in ‘'voter
.o : registration systems design and analysis" and le awarded
. ' .points, Credit could be, and was, allcdted for a variety
o8 " . of % % 4 backgrounds in areas closely related to these '
0 . evaluavdve criteria, As a matter of fact, all of the best
. - - and final offeérors had significant experience in election
i + *; administration and/or voter registration avstems design .8
and snalysis which resulted in high point vatings," '
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' We cannot say that NSC's interpretation of the evaluation . .
criterfon {5 uyreasonable, On the other hand, we are unable to. - o
conclude that OFE's position is wholly without merit, In our
view, the genevality of the statement of experieuce- criterion LA
would support eithcer position, Certainly, there 1s no question '
that experience in systems design analyais, election edministration,

" and voter registretion are identified as slements to be considered
- i{n evaluating the experience of offeroxrs, : :

In {ts letter of August 3, 1973, Shelley states that it

‘assumed that points would be assigned {or each of .these elements,

in additjon to specific experience in the design and implementation

--of woter.registration systems, NSC itself recognhizes thet points
would be awarded for different categories of experience.

Neithir firm, however, was in 2 position ‘to determine the - alue !
to OFE of each category of experience; The record does not indicate
that either firm inquired as to the foregoing prior to the submission .-
of proposals or during the course of negotiatiuns, We have, of course,
in numerous cases placed the burdem on offerors to question the

adequacy of the evaluation criteria in a timely wmenner, We think NSC's

interpretation of the experience criterion was reasonable, Since NSC
had no question about the evaluation criterion, there was no reason for
it tc demand greater specificity,

In any event, we are mbt per-uaded that OFE was unable to further

- define in the RFP the experience criterion by indicating the relative

ioportance that it placed on gystems design and analysis experience.
This emphasis could and should have been communlicated in the rxequest
for proposals, While we are not prepared to say tuat it is possible_
to spell out all types of expecrience in “election administration' or

""voter registration," we believe that the relative importance of

these categories in relation to each other - and to systers design and

" snalysis expericnce should have been spelled out, . . -

£s a matter of procurement policy, greater specificit} would
have been preferable, However, even in cases where rontracting
officials depart from established criteri: -and weigh's, we have

. not objeéted so long as a sufficient corr lation exiuts between

the deotailed critiria and weights actually used and the generalized
criteria and weights identified in the request fox proposals,
51 Comp. .Gen, 397 {1972); 50 Comp, Gen, 390 (1970). On the basis .

. . of our review of the record, we must conclude that OFE comsistently -

applied its interpretation of the experience criteria to the

! - evaluatlon of all offerors and that all offerors had the same P
- l?aluation information, :
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The third evaluation criterlon, ‘contract plan inclyiding the

'-'lequence of tashs necessary to complete the final written report--
- 20%;" is also subject to the same criticism in view of its genurality

ia acope. In addition, OFF employed aubcriteria in assessing the

" .merlts of the plans prophsed by the offerovs, Thesa subcritaria

should have been disclosed in the request for proposals.
OFE's evaluators' memorandum of June 29, 1973. cortained the
following narrative summary of the evaluaticn results and the points
awarded by each for the third criterion:

- MPLAN S

| . ""Shelley presented a much more comprehensive plan
of action than did NSC, For example Shelley proposed
detailed pre-site preparation, including -analysis of
state laws and demographic information, and extensive
_ preparatory work with state and local officials to
insure their cooperation, NSC made no reference to
any of this pre-site preparation. -

"Additlonally, Shelley preaented a very detailed
survey guide that extensively outlined (16 pages) areas
+ to be examined at each on-site visit, NSC presented
only a barz outline of major survey topics,

Points Awardeq

.. ESG * SHELLEY
[Eeputy/ U A 18,5
fChief? S & I SUPAE [ L3

OFE's repowt of August 2 identified foux equally weighted
subcriteria which were used in evaluating the contra:t plans of
all offarors, The subcriteria and the evaluation results for
Shelley aund NSC are, as follows:

. l ’

1§h1q£7 . '.‘[ﬁhputﬁ7
:\; ':'. . Shelley. N.S.C. Shelley N.S.C.
. ‘ . )
1. Pre-aite Preparation 5 "2 = 540 = 3,0
.and Analysis ' oL
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4. On-Site Analysis
e Final Reports, -
- Analyses and

Recommendutions

4. Geaeral Approach

. TOTAL

4

[chief7  [Deputy7
Sl'.e.lley N.S.C. Shﬂlley NoS.C.
5 & 43 3.0
4 . 4,0 500.
5 2 3.0 3.7
19 13 © . 18,5 14,7

OFE hai treated as coufidential'the offerors' proposed

.contract plans, Thus, as NSC points out, it is uneble to detenrnine

whether or not the entire plans were evaluated in accordance with
the criterion, On the basis of the information available, NSC
advances a number of asserted inconsistencies in the method of

evaluating its proposal vis- a-via Shelley's proposal,

First, NSC polnts to portions of 1its proposal which discuss

pre-site preparation and analysis,

NSC suggests that its responses

were ignored because they were not categorized in its proposal as
pre-site preparation and analysis, This conclusion is drawn
the statement in the OFE evaluator's memorandum of June 29 that:

"NSC made no reference to any of this pre-site preparation,"

. Standing alone this statement is misleading, If NSC's propos
“‘responses in' thir area had been completely ignored, it should
- have recefved no points in this area, T7This statement must he

from

al

viewed in the context of the evaluators' comparison of che NSC

and Shelley proposals in vhis area,

Thiat i3, Shelley presented

& more 'comprehensive plan of action" than did NSC, as evidenced
in part by the pre~site iuvestigation proposed by both, OFE's

" reports of august.2 and July 27, 1973, recognize that NSC's

prxoposal responses were not ignored, rather they question the
lack of speu ficity in the responses,

- Nsc alru suggests that its higher score fer: the crit terion,
"Fipal Reports, Analysis, and Recommendations,'" is inconsistent
with a conclusion that Shelley had a more "comprehensive plan of

action,” We. do not agree.

As explained at the bid protest

. conference and stated in OFE'a report of July 27, 1973, the format
 of Nsc's proposed report.was "narrowly preferable' to Shélley's,
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. NUC's fiial objection to OFE's, plan ev&luation draws 1nto

-question the competﬂtive aspacts of the procurement, Vith respect,

to the evaluation d. ffervences Yor the "Genersl Approach" suberiteria,
OFE'a ".¢ncrt of July 27, 1972, cyntains the following cummentys

. "Gaaeral Appro&ch
. MPethaps the most aerlous shartcoming in N,8,C.'s
- pldn was their failure to respond ‘to what might be
- classified )js a pussible conflict of interest problenm,
" As N,T‘C, clearly admits, they designed thre\\of the
8% ;. alateswide automated registration syatems and had a
hand in wpgrading the fourth, ! At tiie best and final
offer))contarences the Office of Federal Election o
expreased varbal concerp that N,5,C, might be hesitant
to fully and -faivly evaluate these; systems,’ In theix
: written amendments submitted after the best and final
offer conferences, N,S5.,C, failed to reﬂgoud to these
conserns, pyoposiug to analjyze and evaluate the
rvegiatration systems of Virglnia, Kentucky, Temesgee
and Aluska from its office £11ys, N.S,C. could have
responded to this problem by hiring and assigning an
Independent investigator to analyze and evaluate the
- systems ,5,C, desigued fnxr the % % % status.

"Finally.‘Lﬁhelley s/ vverall plan reflected more
thought and preparation’ than N.5.C.'s in our.judgment,
,‘£§he11ey s/ plan included exteusive pre-site prepsration,
deVelopment of survey gulde, on-site visits, further

deve’'opment of che survey guide and, finally, .the
development and distribution of an s~xtensive survey-
guide and questionnaive to 100 sites,' ..~

L]

NSC coacedes that this matter was raised during the oral.

" discussions, However, it maintains that it was only mentioned

in passing and the Chief of the Clearinghouse for Election
Administratisn specifically stated that it did not concern him

;and "would rot be counted against us in the evaluation," In

support of lis position, NSC observes that the June 29 Memorandum

‘of Negotiations failed to indicate that this subject was discussed,

At the conference of July 30, the emphasis placed by the

"parties on the discussion was a matter of.dispute, OFE‘a view

. -
i
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of the dlscussion and the importance uf its concern with NSC's
objectivity was reaffirmed in its veport of August 2;

‘e

o ' . .’; ¢l

"Our edncern that NSC would have conflict of interest
problems in evaluating.their own registration systems was
not 'mentioned in passing,' and while their non-response
to ths issue did affect their point award, it by no means
accounted for threce (3) points, The General Approach
Section point scores (worth five (5) points) were in
effect a reflection of hoy the Office of Federal Elections
rriewed the plen in toto; i,e,, as an entity rather than
three (3) separate segments, What we coasidered to be
an overall lack of incisiveness {n NSC's plan accounteu
for their low score in this area, not merely a conflict
of interest sltuation," R

* * * * i { ot

NSC states that OFE deducted three (3) (out of a
possible five (5)) points from the General Approach section
of the plan evaluation because of u failure to respond to
u conflict of interest situation,' (Note - /the Deputy 'q/
evaluation did aot deduct three (3) points,” /NSC/ seems to
feel that Ithe Chief's/ evaluatiop, was the sole determination
of contract award, Thi- is nut true, in fact a contract
would rot be awarded 1if /the Chief/ and Ithe Depu;x/ did
not agree that one proposal received the highest numver of
sward points,) It yas stated by OFE that this situation was
a .aucributing factor to a loss of points Lut it was not the

sole reason,"

Given the ncture of the services solicited, the exyression
of concern about a firm's sbjectivity is a serious matter, One
of the essential elements to be considered ia awarding cortracts .
of this nature is whether the offeror will be able to objectively
analyze aid.evaluate the material gathered during contract performance, -
Against this background we are not persuaded that NSC was told to
forget the issue, llowever, discussion of 'this question should have
been rscodded in the Memoranaum of Negotiations, OQFE is now transcrib-
"ing negotiation sessions tc avoid any subsequent dispute about what

matters were discussed,

The Memérandum of Negotiations shows that the vfferors were
eslked a number of identical quertions designed to remedy & lack
of apecificity common to all proposals, In addition, specifilc

L]
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weaknesses in the proposals were identiffed and solutions suggested,
NSC has queationed OFE's failure to recormend a specific selution to
its concern about NSC's objectivity, porticularsiy.in view of OFE's

.treatment of Shelley's ipitfal deficiencies in the experience area,

OFL asked Shelley to consider a new project director hecaus: of his
lack: of exrerience, The suggestion did not result in the removal of
the proposed project director, hut did prempt o substantial revision
and irprovement in Shelley's approach to performing the study,

~ Qenerally, notice to an offeror of a prpﬂle& and an opportunity
to recpond would more than satisfy the basic vequirement of rair and

* equal treatment which is fundamental to the concept of cempetitive

negotlations, NSC maintains that since OFE went further, particularly
in the case of Shelley, it was requived to treat NSC the same way by
suggesting a speclfic solution to the conflict of interest problem--
namely, the use o: an independeat investigator to analyze and evalute
the system of the states designad by NSC,

In retrospect we agree rhat it wouid nave been apprepriate for
OFE to have suggzsted a specific solution tu the problem, This, of
course, would have negated any charges of unfairness in the conduct
of negotiations. However, it seems to us that NSC also had a duty
to pursue the matter further in order to have had the questio: re-
solved without relying on a solution to be advanced by OFE,

On balance, we are not persuaded.that the foilure of OFE to
specifically recomnend a solution to the conflict problem is a

. deficiency which requires reopening of negotiations. In reaching

this conclusion, we have glven considerable weight to OFE's posi-
tion, with which we have no reason to disagree, that in the context
of the award decision the failure of NSC to respond to OFE's corcern
was not decisive in the ulrimate selection of Shelley.

Sincerely yours,

4 ' R.F.KELLER

' [Deputv Comptroller Gemeral
of the United States
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