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COMPTROLLER GENERAL OF THE UNITED STATES
WABSHINGTON, D.C, 20343

yoo'?

October 3, 1973 .

Eastern Microwave Corporation
¢/o Burkhardt, Arnavas and Bartl
The Jefferson Building, fuite 403
60l North Waghingtcu fitreet

Alexandria, Virginia 22314
Attentioni Doneld P, Arnavas, Raquire
Uentlenens

Reference is made to yowr letter of August 17, 1973, and prior
correnpondance, in vhich you yrotest againgt the rejection of your
bid under invitation for bida (IFB) No, HOOO19-73~B-0119, issued on
April 24, 1973, by the Naval Air Bystems Cozmand (INAVAIR), For
reasona stated below, your proteat is denied, -

pids were reaquested for a quantity of 462 antenna assembly units
under dtem 0001, for 994 antenna asrembly units under item 0002, and
firgt article testing wnder items 0003 and 0004, Iltems 0005 through
0007 ara for technical data, administrative/financial and quality
requirements, The IFB provides that the costa of the latter three
items ave to be included in the price oy items OO0l and 0002, An .
option ror 150 units ia included as item 0008, "

\. A

o Page b3 of the Bchodule states:

!_ ‘"PRICTIA OF OFFERS - 1f any particular Jtem is t5 be per~
formea at no cost to tha Government, ths entry ‘at no cost!
/ shall Ye placed in the Unit Price and the Total Price
columiyf , .

"Hotwitlatanding any statement in paragraph 10(c¢) of the
Solicitation Instructions and Conditions (Standard Form
33A set forth in Section ¢ hereof) to the contrary, B
offers shall be submitted on the basis of furidghing all fon
quuntities called for in the Bchedule," L.

The Schedule also advises bidders that one award will Ye mada,

Pago k=3 of the IFB states that the price entered bty the offerors
for items 0003 and 0004 shall include only the costs attiibutable to
first article approval which would not be incurred n the performancs
of the convract if no first article approval werae required and that
bidders phould scs the clauses entitled "Fixast Article Appiovale
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Governnent Tosting”, hereafter referred to as the firat erticle teat
¢clauge, and "Additional Information Relating to First Artiale Approval -
Clause," As a matter of information tha IFD doas not include the -
latter clause, - ‘ ' T
The firat article test clause specifies the number of first artianles
teat units required and tbe time for delivery of such wita, The clauin
gives the Goveryment the right to terminate for default if the cone
tractor does not deliver the firat article for test within the time re-
quired or if the contrasting officer disapproves any firat article, -
Further, under the clause the contractor ia required to bear thae costs
of any additionnl first articles if the initial firast article is :
disapproved and Lthe contractor is responsible for gnare parta supyort
as well as repalr of firgt articles during the approval tests,

Under clause D-li, firat article testing may be waived if the bidder
hag furnished surmlies or services similar to those called for in the
Schedule, The claugse provides a space for bidders to identify the cone
tract under whieh nimilar supplies or services had been furnlshed,
Subparagraph (e) of the cleuse states that the Govermment's coat for
fivst article testing in estimated at $17,500 and that thiag amoumt will
be added to those bida whers firast article tasting is required,

{
b

Bids weve opened on May 22, 1973, and the following bids were R

received; - ”13 -
. TOTAL (ex-
» % Unit Price for Total Price forr cluding Item
” "'Bidder - Item 0001 & Item 0002 Items Q003 & O0Oh 0003)

indiution Syntens, - '
.. Incorporatuvd (RSI) :3&‘1.00 $364,00 $60,000 $Go,ooo$ 65'7,838,00 °
l/-Eantern Mivsrowave 394,30  $381,00  (no prices indicated)$ 560,880,60

\ Fw.?o* 49).,65% Th1,733.hox

\ Sandersa Assosiuntes 719,06 398,90 . $56,580  $120,737% 795,148,00
Tranasco Products 776,00 714,00 (no prices indiecnted)sl,0€8,228,00
Bystron=Donnax 753.00 79.00 $ 1,215 § 1,67831,224,506,00

# Bandars' price if the first article requirement is waived..
! [] ¢ L4
Your bid wus not sutmitted on the basis of wvaiving the first artiocle test

' * reoquiramentg,

' ] ’ -

' On Moy 25, 1973, RSI subnitted a protest to owr Office (B-178758) -
againat the owvard ol a contract to your firm contending that your bid wes
nonrespoisive since you did not quote a price for items 0003 and 0004, or
otherwise indlcate that these items would be furnished without chargo,
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Sfumish any or all items upon which prices are offercds # a", “

Howvevey, Na&udviaed ug that it agveed your bid was riomresponsive, e
citing B-168487, December 16, 1969, On June 25, 1973, R8X withe

drev ita proteat and we cloged our file on ths matter, Thevcatter, -
you protasted to our Office, HAVAIY has advised that no award has i
been made a8 of the present time, 1In its report NAYAIR takes the
position that your bid la nonresponsive foxr failing to btid on items

0003 and 000h end B-168487, supra, is again cited in support of this
ﬂ“. ' . :

It is jrour position that thy second paragraph of the "PRICING
OF OFFER8" provision, quoted alove, establivhes that the IFB was
gnlicliting sgaregate hids singe it wrequestsi hids on the basis of
furnishing "all quantities"” called for in the solicitation, From
this prasise yxu argue that since award will e mada on sn aggregate
basis and you submitted a {otal price, the omission of thn words
"at no cout" in your bid for itema 0003 and 000% is a minor ine
formality which should be smlved under Aried Services Procurement
Regulation (ASPR) 2+405, 1In this regard, you have quoted ecerpts
from B-175243, Jwne 16, 1972 and B-161012, June 13, 1967, You have
also cited B-176425, Ocliobexr 18, 1972, You further argue that your
bid is acoeptable basad on the {:est seb forth in 48 Comp, Gen. 357 ,
(B-164868, November 22, 1968), sinca you have not attempted to la- \
pose any extraneous conditions on your obligation to comply with "3
the requirements of the solicitaticn, e

We do not find that the languago 41 the second parsgraph of the
"PRICING OF OFFERG" clause has the legel effect you aseride to it, -
That paragraph merely puts bidders on notice that clause 10{c) of
the Instructiona and Conditions of the golicitation, which pormits
bids on and reserves the rizht to the Goverrment to sward less than
the tolul quantity, 1s not applicable to this procurewment, This
provielon, together with the statement that awvard will be made to :
ong bidder, makes it clear that a bid for less than the total quantity
{8 not acceytable, The firat paragraph of the "PRICING OF OFFERS"
clause, an well as the languaga in the S8chedule inatructing bidders
on the conts to be included in the first articls test items, make it
:%ear that a prica or the words "ut no cost" was required for each

€m, . .

With rcspect to the caser cited by you, two of the cases do not - -
involve situations vhere a bidder omitted a price for an item, but
concern the omisgion of other types of information requested by the
1¥B=athe nuaber of feet per pound for each item offered (B-1752L43,
supra), and the gvarantecd shipping weight (48 Comp. Gen. 357, supra).
Therefora, they oro not annlogous to tha situation where, as here and

é?, supra, the omission involves the bidder's promiss to .

Furthermore; in those cases the biddexr'r obligation was clearly .
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- demonstrated from information found elsevhere in the bid and, there-

fore, the omission was treated as immaterial,

The other two cases you cite did concern situations where a

prica for an item was omitted, However, the omiasions wers treated .
ay imaterial aince the biddevx's obl.:lgation to furnish the items was
clearly established in other portions of the bid, In B-161012,
_s_uyra., the bidder offered a delivear schedule for the item for which

price had been quoted, In B-17
n. total price for each item, htcluding itema 2 and 3, but did not
include a wnit price for theae two items, The unit pr:lce for these |,
itemny wns easily ascertainable by a nsimple mathematical calculation
based on information in the bid,

In the case céited by the Navy and NSI the low bidder failed to
state a price foxr the data item ligted in the schedule, It was cone
tended that the bid vas nevertheless resporisive because the in-
vitation included a Contract Data Requirements List end the bidder
submittod a total price for all the requirairents of the invitation,
which provided that "award will be.nade only to one offeror for all-

units" of ths various items and that “cffers, therefore, must be on ,.';3
tho basin of furnishing (1) all units," In rejecting this argument, o

we pointed out that the pricing coluums in the data requirements
l4{at and the space oprosite the data item in the bid schedule were
blank and concluded: .
¢ v
"Undey the terms of the offer, the bidder agress 'to ™.
furnjsh any or all itiems upon which pr:lcea are offared,
ub the price uvot opposite each item,* B8ince Dynalec
failed to subnit a price for iven 4§ or otherwise indicate
in the aschedule an intention to fiumiph the data, there
is sericus doub{ that iv is obl:lga\.od to supply the re-
qu.irad data at 4i%s bid price.

l!owever you contend that the c\tei cage is diatinguishable from
the instant casa becauge the datw itens called for there were marely
e by-product of the hardware being procured, vhereas the "preclse - ,
and specific language" of the firat article testing clause "irmplements
Itans 0003 and 000U and imposes a number of crucial obligations om
the contructor that are basic to satisfautory performance# # #%, ' .

. Therefore, you contend by exceution of ths bid Eastern evldenced its

. opposite each item." Since the spaces oyposita items 0003 and 0004

inteat to ba bound by the firal article raquircment at ita aagreet\ta
bid price of $560,880,60,

-

. We do not believe this :la a valid distinotion beco.usa, ag in ~ .

Ahe tited case, the IFB provides that the bidder agrees "to furnisgh v

any or all itema upon which prices are offered, at the price set

————

. ’ \ ' ®

25, supra, the bidder submitted -

- -
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vere blank and your bid did not ntherwvize indicate your intention to
be bound by the first article requirements at the price bid or "at
no coat", we belleve there ia serious doubt that you would be
obligated to camply with the requircment to finnish 30 tesl units
each for lteus NOO1 and 0002 at your bid price, B-168487, supra,

You have alpro argued that the amount involved foxr testing is

ingignificant sinace one other bidder hesides you did not quote any

price for the first article test J%ems and the cawbined price of

;nothe.r bidder for the first axcicle teat itemg was leas than -
3,@0 . '

The ghort answer to thias contention iz that since first article

approval requirements are paterial, the fallure to bid on then re-

quires rejection of the

1973,

bid as nonresponaivae, Bes B-178456, July 2k,

-

S8incarely yours,

Faul G, Dembling

For tho Comptroller Geaeral
of the United States





