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.. COMPTROLLER GENERAL, OF THE UNITED STATES
WASHINGTON, D.C, 2084
. :
. /6 0G3

October 11, 1973 .

Morgan, levis & Bockius
1140 Connecticut Avenuas, N, W, .
) Huhinaton. D, C. 203% :

Attention: Joren X, Olson, XRaq.
" Gentlement . | .

Reference is made to your letter of July 30, 1973, and prior cor-
respondence of the Hittman Nuclear & Dovelopment Corporation (Hittman),
regarding that firm's[protest against the cancellation without award/of
invitation for bids No. HIJN02.73-B-0086 by the Portsmouth Naval thip-

yaxd; FPortemouth, New Hampshire,

In your July 30 letter you requested g conference with our Office
regavding tho protest. Because to date you have not asuggested a possi-
ble date for such ~onference, we will considar the protest on the recoml
before us 80 a8 to expedite both a resolution c¢f the protest and ths
reprocurenent of the required services.

.. Tae invitation, which covered the procurewent of services for the
removal and disposal of unclasgified radioactive waste from the Ports-
mouth Xaval Bhipyard, was issued on March 2, 1973. On March 12, the
Vice President and General Manzger of Hittman telephoned the contract.
ing sctivity to advise that he felt the apecifications were yvestrictive
in favor of the present contractor. He then forwarded a lettor which
outlined ihe services and equipment offercd by Hittman, Consegquently,
the bid opening was extended go that the technical specifications of the
invitation ciuid be reviewed with a view to elininating any restrictive
arcas, On March 27 the invitation was amended dy revising the specifi-
cations and by extending the opening date to April 16. Four bids were
opened on that date. A technical revicw of the bids, however, indicated
that the specifications as writton did not satisfy the contracting
aotivity's sequirement, aad, consequently, on May 10 an amendment was
~ 4smied cancelling the invitation in order that ths specificationg might
: be revised, It 1s this action which Hittman protests. ‘

The contracting orﬂcer'i determination to cancel the invitation
was based on the following reaions, of which Hittman wua adviged. It
. wes felt that additional details were required for tha item No, 0007
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spocification in ordar to better define the tank and fitting disensgions .
and €0 sdequately desorive the tank f£ilter arrangement to essurs that the
maximm smount of tank contents -was: removed, Also, the weight limita-
tion under Stem No, 0008 was found to have been inadvertently coivted,

and it was feolt egsential that this information be included in ths speoie
ficati{ons to sgsure that the capacity of the shipyard crane being utilired
to 1ift the Stem would not be sxceeded, Hittuan was Lurther advised that
the ayaluation criteria outlinsd on page 10 o the invitation would not
:pumi.t avards by item as Hittwan had requested,

It is the contentio}n of Nittman that the changes as described are not

substantive and n any event pertain to a severable part of the procuras

ment, ¥irat, as regards item No, 0007 4f is alleged that the tank as
described ir, t.he revised gpecifications is identical to the type used 4n
all Navy shipyurds sand that all four bidders were cognizant of {he type of
tank so used., Further, it ia contondod that the revisions made for thia
item have no ‘iffect on price, Becond, as concerns item No, 0008 4t is
contended that all prior Navy requircments have used casks woighing loes
than 49,000 pounde and that it is common practice for firmg in this field
of work to uvse casks weiphing less than this weight, It 16 felt again
that this apocification revigion hme no effect on price. As regards both
itens, it 1a further noted that they deal with tae disposal of spent resins,
. req\m‘ament for which sore shipyards contract on a ahipmantuby-nhimnt
basis, Thus {t is felt that sward could have been made on all Stems except
Kog, Q007 end 0003, the requirements for which could have been resolicited,
This oould have besn done, it is believed, instead of cercellation of the
entire invitation after the exposure of the Hittman bid prico tc its
mnpetiborn.

' As vegards Stem No, 0007, tha contracting officer notos that ¢thers is
no standord techiical requirement that all ghipyards have identical tenka,
In any event, 3£ the specifications had not been revised the procurexent
activity would ot have been assured that a muwodrm amount of the tank
contents would be removed from tha tank and that all piping would be sup-
plied in tha detail demanded by ‘hat sctivity., It is stated that as

regards the chavgea having ro affect on bid prices, such could not be

ansumad by the contracting officer nor be pomicively statad by the
sotivity's tachnical pcruomml.

' Concerning item No, 0008. the contrasting officer notas that though
£t might be ressonable to asmme thot most companies in the waste disposal
businsss atterpt to ship »n a legal welght shipping basis, meaning that
they would uss only casks weighing 49,000 pounds or less, it is aleo
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pusaible for a supplier to nbtain a special permit for shipping o much
heavier cask. Conaccquently, it was felt essential for the protechiun

of 1ifo that the weight-lifting 2apabilities of the shipyard cranea to

be utilized wonid not Le exceelod. For this reason the dnvitation
specifications had to be revired to state a spacifis weight limit for,

Whis item, ) N

Paregraph 2-404,1(b)(1) of the Awwed Barviges Procurement Regula-
tion (ASPR) provides for cancellation nf a formilly edvertissd procure- N
pent after bid opening but before award wvhen the specifications are
determined to be inodequatej ASPR 2-L404,1(b)(11) permits cancellation
vhen the specifications have been reviscd,  Our Uifice has long recog-
nized that contracting officera are ciothed with broad powers of disore-
tion in this area and we vill not interfere with a determination to can-
ceal a procurement for one of the eforementioned reasons unless such
determination 4is mrbitrary, capricious, or not baged upon substantial
evidence, B-16S49R, July' 17, 1970; B-170077(2), Baptewber 23, 1970; N
B-178282, July 27, 1973, Although it is wnfortunate that the need to _
wake revisions wag not diacovercd prior to bid opening, we do not f£ind
the contracting officer's detemmination to cancel the procurement for the
stated rcasons to be arbitrary, capricious, or based on ingubstantial
evidence, Consequently, we will not object {o that determination,

As regards your beliefr that at minimur these two items could have
been deleted from the procurement and ewards made to each low bidder on
the remaining items, we bring to your atteniion that portion of the
invitation which deels with the basis of ovard, which provides that:

PAWARD OF ANY CONTRACT RESULTING FROM T.I8 EOLICITATION WILYL
BE 10 TilAT DIDDZR OFFERING THE LOW AGGIMUATE BID FOR ALL

: ITI?S OF TiE ECITDULE (*ATL OR NONR'), HIAEVFR, IN ORLER TO
Ny BE CO{SIDERCD RLSFONSIVE TO THIZ SOLICITNEION, DIUDER MUST
IKDICATE UNYT PRICE FOR ZACH ITEM."

This preoludes awnrds on an item basis inasrmich es 4t advises each bidder
that he mny bid by taking into account the total voluma of work and any
afficicncies he might effeat therefrom. We notve in this respect that the
solicitation 1sgued for the procurement wfter cancellation of the invita-
tion introduces under item No., 0007 a change providing that the coat of

* the tank ahall not include any special transportation charges inasmich am
the tank, when 1aquired, is to be delivercd when a tiuck is dispatched to
the shipyard to pick up item Nos. 0N01~0004 or to deliver item No. 0008, -
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Accordingly, the protest 4w denied.-

4

e Bincerely yours,

Paul G, Dembling

Yov tho Comptroller General
' of the United Gtates






