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’ COMPTROLLER GENERAL OF THE UNITED STATES

WASIWINGTON,D.C, 10%48

B»179233 October 15, 1973
oo™

Hodern lHaiutenance Company, Yoo,
3121 East Lo Palma
Mnzhoin, Callyovnia 92806

Atteatieny Ur, Dennis Ly Pincman ¥
Cuntlcencns

Refevenco Ls nade to your butters dated Juan 29, 1973, and July 16,
1973, prateatiny encingt the evrsd of a cantiact to Nuneeo llsiutennce,
Incyy vnday avitsotion fov Bios (15.1) Noy LUASTGeT0eGe2312, Lsnund Moy 4,
1973, by the Cidilcer in Chcrge of Gonztruction (0MCQ), Wovel Supply Gene
toy, Qallend, Cutlforaian,

Tha 110 vas Loy the cupply ol Janiloriel gervieces ot thae Yaval Sup-
ply Coatew, Rlanl, Calilcrnia, ond dte Alcanas Pacllity, Alotwda,
Crlifovnlo,  Voresgyr o 10,2 ol the Fed, entitled "Yieciag of Lids," roe
quirved ooch piadar to subtiait his bid in tviplicane on BAVIOCRS Loy 2990
upont the ioirouvdng taiuss

why

"itea 1, Price for entire work cenplete dn eccordance with

Sereifisetlon M2v73~22302 (Sub-bid prices pust Le alwm on

gha Yol e ef feetdon 2V of tha aténchad Spacificutiounn),”

D Levks £240035,)

Cinmfiovly, fLemw Cozit Uose 1 oend 2 vo tha 170, which odded new worls ftens
to Schedunle 2N, coataincd the folloulng cautiony

"Hotet Bddlers are inetrucled to fnsure thot the totul bld
frelules SUS~330 price w o %Y

Tho oolicitetion's Scction 20, entitlad "™Worl and Bid dohedule,” provided |

Mleonkes for the entry of sul=bids upon wach of the 82 sepsrate maintenance
tasks sel forth in the rpecificationas, oo well as a luup sun price for
the total vork to b¢ performed,

The lere 0id, subinitted by your company, fafled to supply any of thae
sub-bid prle:g of Siction 21 ea renquived by the '), Dy ‘letter of
Juna 22, 1973, Loncco {canbtenanvey Zacey the cecceend lovass bidder, prow

teated oy awaxd of the coutract to your cocpony oo the ground thut your
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fallure to provide the sub-bid prices of Section 2B should result in
your bid being deemed nopresponsive to the iFB, On June 20, 1973,

tha coptract was avarded to Roneco es the lowest vesponsive and
responsibla biddor, and by letter dated Jupe 29 1973, your company
protested to the 0XCC, allcging that your fatlure to supbait the sube
bid prices of SHection 20 chould hava been considered a ninor {nfor-
mality in accovdapce vith Arized Serviges Procurcuent Repulation (ASPR)
2+405, and therefoxe should have been waived as an Lrraterial variation
fron the exaet requiremants of tha J¥D,

In responge o your protest, the lavy furnished our Office an
edudnistrative report vhich stated that your feiluwre to sutuit the '’
requived sub-Lid prices was repgarded as ¢ material deviation from the
vequivesents of the JF8, The vepory copcluded that your aiecion was
not o mere {nforunality, tat rather an elenent of bid price coaposition
esscntial to the adninistration of the nmafptenance contract, the lachk
of wvhich mado your bid nonrespons{ve,

It 16 well ostablished that bids which do not conform to thae
recuirements of a colicitation mmast bhe rejected as nopresponsive, up-
locs the deviation {6 lngterisl or is & matter of forn rather than
substance, 30 Couwp, Gen. 179 (1950), Jay dudicienzy ov doviation
vhich goes to the substance of the bid by affecting <he price, quantivy
or quality of the articlen offered, £o as vo be prejudicial to the
rvigiits of other bidders, 40 a naterial daviation and nay not be watved,
51 Comp., Gen. 543 (1972),

”. -y

In the instant case it is clear that the subebid prices required

. by the IFD weve material, Bidders were {nformed by parvapgraph 1A, 16

of. the TFB theot the arcas listed in Suctlon 2B represonted noprnvinete
bullcing interiors only, and that if rmensvrencnt by the contyacztor
showed en inaccuracy in excess of 2 percent, a coutract price adjuste
ment based on thoe cub-bid prrica would be granceds  Tn the ebrence of
any sub-bid price, it would have been impcssible to lmplament the cone
tractual formla, Second, paragraph 14,27 of the salicitation stoted
that bath progress payuents and deductions for nonperformanzae would

be based upon the raspeccive sub-bid prices, TFinally, pavapraph 14,264
of the 1FD provided for negotiated changec Ln sub-hid prices in the
event of any Governument-directed increases or decrcases in the areas
or ftems of work, »

/ :
In view of the above conslderations, we must concur with the

procuring aguncy's conclusion that an award on your bid would have
resulted in a contract the terms and conditions of which would have
necessarily varied £rom the terms and conditions of tha 1IFD,
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Therifove, we relavd your feiluve to eulixt subebld prices os a
matewdnl caviation whteh randered your bid uoureoponaive to the I,

fLcordfiglyy your protest 4s dunted,
$lacerely yours,

Puul (4, Da:hline

For tho Comntoulleyr Cennsal
of th: Unital Litoteg





