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This is in response to reports IRR-3 dated May 16 and July 19, 1973,
submitted by the Director of Procuremant concerning a protest by Binger
Pusiness Machinys egainat the avuid to Q'R Inforvetion Bystem: of a cone
traot for a "Btund-Alone Mini™ corputer system under invitatinn for bids
¥o. IFD W-10+12959,

On October 17, 1972, as the first stepr'of a two~ntep formal adver-
tising mathod procurement, the NASA Henviquurters Contracts Viviaion
issued a request for techmicgl proposeln for an independent coaputer
Systen copable of performing designated huuiness and eduinisérative
functivns, Technical proposals wers revelved fiom'threo fivias: Binger,
GTR and Murroughs Corporation, AL, tachaical yproposals were oonsidored
gcceptable, On February 14, 1973, the stccnd step, the invitation for
bids, wos issusd to cach of the thres firms, ALl three responded by the..
bid opening dnte, Fobruary 23, 1973, with yrices as disrlostd in the
shstract of bids ax followns

Fim fost » Computer  Naint, Total
Burroughs §8%,155.00 $4,620,00  $88,775.00
om 12,000,00 §,322.00  6,332.00
© Mnger 19,970,72 . 72,60 s lkh,32

A Binger yepresentative pressnd at bid openirg imnediately voiced coil-
coxa that the invitation contemplated laase rathor than puvchase of the
cosputer syatem, The contracting officer advised the yvepresentative
that, althouwgh leasing hnd not bheen intended, the matter would be
resioved prior to award, Upon s further review of the facts and upon
the recamendation of cownael, the contracting officer duotencined thnt
Singer's bid was nonresponsive, &nd an sward was mede 10 the second low
bidder, OTE, on Narch 19, 1973. We havn been informwlly mivised that
ths ocomputer synton wvas delivered cu Juns 15, 1973, L
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' Binger onntenda that 1ts bid showld e considersd yespousive sinaw
the subjact invitation was vagwe and axbiguoin o to viisther NABA voe
to saquire the system by lrase nr purchase. In reapaioa to ths seocnd
step, Bingor subtnitted a oover letter with the hHid, which ptated, 4n
part, as follovs A

"Binger Duninasg }Machines will make instaliatiicn, subject to
tha terns and conditions of our GHA Contract y#aN-008-11329,
on or batore Aprdd 30th 1973, sudbject to yecoipt of fimm
PArCcuAse oxder on or hafore Maxeh 15, 1973, # « "

The cover letter is considered to be paxt of a bii, Sce W8 Comp, -
Gen, 93, 99 3'17%78’ Hay 21. 1972, Blnce Q8A contrast Mo, 08.008~
11329 impases & Aiffersnt got of legal obligations upon the acatractor
with regard to wvarranty coverage, inspection and acceptancs, and payment
than the subject invitation iiposes, ths incorporation of the G8A oone
traot was a xaterial qualifichtion ot the invitation. Consequently,
Singer's bid vas properly determined ¢o be nonresponaive, Therefors, it
is Licatorial to ths resolution of the protest whather Binger was autivw-
rized %0 bid on a lanue basiv rather than a purchase basis,

Howerer, we do makx the following obrervations, The opanfing pata- -

graph of the requsst for technical yroposals stated:

_™ou are invited to suteit to the Nationnl Asronautics
and 8pace Administration a teclnical proposal for s
.« Ytand-Alone Mini' Computer HSystem and Maintenance in
. " ooccordance with the Specifications included with the
' proposed Contract Document, Xaclosure C."

P

Further, 1% did not state that NASA intended to purchass the computer
systen, nor did it contain any language which clearly and wequivocally
evidenced that fact., Consequently, 4t wue not spocific as to the method
of procuremsnt to be utilixed.

The tvchnical proposal submitted “y S8ingay contundined the following
provision wder the gection entitled -‘Delivery and Acceptance Teat'':

-. "he acceptance teat wili then »un until the syston has an
avaraga uptima cf over 90 for 30 coneecutivy deys, at wiich
tine the system will be forrelly accepted by VASA, Tha =
Livat day of rent will bs retroactive to tho f'irst dwy of
the successtul test poriod.” (Buphesis sdided,)
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Peithar the eontimvting cfficer nor s technicnl adviscan Boticed tha
sl “yvent® during Chedr oviduntion of Singer's tachaical propoddd o
at iy tw prioy o contyned (waxd,

Wa reelive that the refermice to ymt was aoaowvhat obucured by
viriue of its piscenent in the *Dolivery amd Acceptinne Test” section
of ‘ha tenhnical proposal and thit the contracting olfficer and his teche-
nical. eviluators wers focusing their attention primarily upon the 4 b
nical espects ol the rropeeals autxdtted. Jowover, thede cirewnsiances
do pot pegate thy faoct that the cintracting officer 43 oharged with have

ing knovvledgy of the entire contenty of each technical proposal gulmittd,

Furt eraxre, Sdngarty proposinl was found accoptables by the comtsmoting
officar. ‘

The fivat step of & twoestep formiliy advertived proncrement 4s &
negotiation pracass end, as duch, lends 1tsell to disouasion and vlarie
Tieation of provisions of tha tectnival, propogal Yy the potential cone
Svector. fHee 4O Cowp, Genv kO, WX (1900)5 50 1d. 066, 068 (1971); end
51 44, 85, 08 (1971 DA tha conirvacting officer teen uwary of Ginger's
ust of the word "rent," he would bave, in all protebility, realized that
Sing wus offering \ lease arrangenwat sand coulX have requuated & clarde
fication by Binger on that paint, If Ginger hal teen off2red {lw oppore
tunity Lo wmend 4ty tenhmical proposal in accordancs with LARA®N {ntend -
to paachwse rather ‘han leaae the coxgator synten, the misconception with
ragard to the method of procurement intwnded by HAGR scald have been qore
racted dn the fivat atep of the mocurcuent proosess yuther thim cavrrying

ovor into the sdcond atep. - .

" We muggest that sppropriste stepd Bo taken to prevent & recurrence
of the oircumatances noted ahove, ¥%o s returning the mclosuren
the May 16, 1973, lstisr as nwuested,

P gincently yours, ,

R.F XELLER

‘Doputy ' Comprtvoller Genernl
of tha Uaitod Statea






