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COMPTROLLER SENERAL OF THE UNITED 6TATES
WAESHINGTON, D.C, 2034

"

B-178270 | June 26, 1973

The YHonorahlo V1illinn P, (Clements, Jr,
The Acting Beusretary of Defence

D=ay Mr, Clexcntas

e rerfex to letter Anted Mawveh 20, 1973, of ths ficting Aosiotent
Becretary of Deiense (Comptyoller) renuesting a docision on certain
guastions whidy have arinen wnder the burvivoy Denefit Plan, 10 U,S8,C,
1LL7-1455, concerning the circumstevices under vaich an elaction may be
mée on belwlf of a montally duncormpetent merber winder' the sppliceble
incurable dntcerent provisions in the sircumstances pertajning to a
particuwlar cace eat forth in Dopartment of Dafense Hilitary Fay and
Mloucncen Corpidtres Action Mo, K7L,

There vare enclosed copiss of Conmdttec Action No. 471 setting
forth and discesaing the following questiona:

( 1, Bhefore gn eloction in made on hehwlf of en inccemelent
mber for covorara of o natural paroon with en insveshle
intercst, ip evidence raquired of en incurcble interest, in
the forn of any fircncianl benefit derived frum the retirce
wuile plive?

2, Is »verare lirmited to one percon or may more than oua
parson b: coverad?

3. If ccrexvge for only one parcon is authorired, on vind
hasle 41 “lisl person poleoted? lust that parson also be
the porsis vho yreouected an election on hichalfl +f the retiroe?

4, If coverane for ruwe thon one parsen 4 suthorized, on
wihat bacis in the cont deterrdned and how is vhe anmiity
yyable? In cqual chares or in luop mum hy one check?

tubsecation 1hL3(v), title 10, U.D, Code, provides as followus

(b) & porson vho 4t not worricd end does not have o
dependont child vhen he beecses onvitled o retirved or
retainor pry may elcev to provide un annuity to n natural
person yrith on dnsorgble datsrest dan that neoraen,

feation LI, title 19, U.8, Code, providan in portinent povt
that: '
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If & pareon o vawy paclion A0 o (Wdo $i41a pppldee
is deterviined to by wmtnlly dnensmetent by msdieal coriicera
of the naed fored ceaseyand o of tac Vererung! Acministyre-
tien, o by a court of ccamotont Jurisciculon, any elcctdonm
Geperibad in ihe Pirot eantimes of subsaction (a), or
pubzociion (b), of vection LG43 of thio titlo iry bo mede o
behizle of that reyoen Ly the Secratary concoanzd, # # #

fubsection WM52(¢), t4tle 10, U,8, Cole, ciatos thats

(¢} fhe yotficd or xetelosr pay of ¢ persan vho Len
electod o provids o ety (0 a person deaimated by
hin wder neepden MGa(n)(3) of this tivie 5held) Le redueed
by 10 vercent wlve 4 yerecnt fey cach utl W yenre the
sadivicued desimaled &y younner {hian thae parcan,  Jiovever,
thy totel retluction rny not ciiccedt 4O porcenc,

Eutnooticn 3(b) of 42 net of Septenbeyr &1, 197, PabMe Taw
rinG, LG int, T, whked ovtablichsd the Hurviver Faneidt Plan,
rreviden that any porard w0 19 emvitled $o yevlived op retainegy pay en
the edsedilve Cata o lug aoy may claet to pawiesdnore 4n tha plan
Laleve sha firet anpiversuvy of that dnta,

“he camliviee actlon rbates Lanl the gorried Cuurdleor of & retirod
Lrey pahier Va0 was in g rwsing noees Jollestioy wrveral gEvara pryehes
VR paoulidng tovalysin (o ponddity ramds e thau en cltavioh be
pafe o0 L Lorald Dum con naent S Ui e Lver LImeniy Laan vor
WEere Ll ot U Ghouny, N6 IVTIGL Jrnons oL b By ANnrRTe it Snovie st
N A2 2peived maber, WU Cnvelvs  nss Loin rosdned mooridan of ey
feiiizp ona qouorddnyg o0 Rin VAL whe and her ouaior ore U2 orly hedira
of hle eotavg, A envmudiebsd €LRatics Sorm nivned Ly vhe cruales in
L ocrmzedny 0o Ioonl gnrrtlan, Anisd @ wanaaeEed e M5, 1973,
voo waecived an tho Arey fluange Bamdt fpcnoy. a2 roulrae died

~nvesy 2, A5G35,

(r

It s plated that the rotire) nimiuer'n date of Bisth van Lpril 13,
1057, Cme dondhiter wio bora Avoust 10, 1502, ous the ovhier dowshiber
Vun Bora lirvaey 13, LN I8 dg voanted oud Uont the ense of a
Comiivor ansuity unioy 10 ULR,Ce 2h0F(e) for i Divet daasicay weuld
bo (HB0,03 for & panikly comulty of GHGLIG it {40 cont of on anmity

e tha peenitlt amiter vondd o LO5T.YH fow ooronihly uwnicy of
(h00, M, Honrearins, witens talid b 6D coct eherce no Lhe ratirea's
desth ossurred Vreloye Foummnwy 1, 1UV3, the dato cont would have
dnitieily veesn Guo,
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Conmrens intendad the lenzunge used 0 be piven the usual o literal
reasing,  fay pecuniory {iy.crest dn the cantimwd Jife of another ic
an incureble interest, Ii my be the reould of relationzhip by blood
or oL£Tinivy or that of debicy and creditor and is ony reasonabla
eypretation of pecundary bcnet‘it or advantans from the contimued life
of {ho insuved (retivee), ©iY 22 Corm, Gen, 05, Consrally, uny near
relotive violld hove en :lnn:...n:lo interant dn the retiree; such us,
gpougy, childven, deapendent parents, 1t &6 our view that no evidence
of an insurpble iwlerest wou'd be recuirved of a nenr relative, bul
that relaticnshiln by conirnst or othervise vwould rormaire prool of an
insurgble dnterzat, Guestlos 2, &8 answvered accodingly,

Iy person, by virtue of foally, finmnelol or other relatiqanhips,
ususlly hag pore than one persen viitn en infuzable dnterent in Win,
Yineo, the lonmunge of t!n Jost et Le plven £3o litorel ropning, that
i Yo cay, ths yiugsoes "a natursd person,” “n reroon desimnaved by hin"
and "ihet T""'t"a" en usad in the phevute mist bp constyucd as mraning
that tha retirco must dvc:l-:;:u,ta thie one person huving en insiroule
Inverest in hin vhom hie wanse o providec an aamuicy to the esielusion
of ell others heving in pind iau.l. lie miet foropo a cusetantial reduct’o
in his retivad yay %0 do vo, Ywiheroure, the lav mnkes no provision
for cormatation of the coEt nr nnmtity 1or pore thun cue desipnnted
peraniy vith oan inswrable dnterest in the retirvec,

llse, 1t $o o be noted that vith respoct o & clvil cervice
enmaity to o nowrd person having an {asurable intarent in the erv:loyce
oy kmoer, 5 G0 £131.6GoL yrovineg, iu pertduent part, ws followns

() Tae rioht to receive exmdty with gorvivor bonefit
to wldow or vidover etinches to o r._rriw crmioyon or liimher
ratiringy \n:?ar ray wrovision of smuibehaptar IXT of chepler
03 of tistla 5, United Liotes Cod de, wilcess he ¢lecws Inssond
awnei Ly viiheout surviver bencrit, fn \.L"L""'l""‘:.é:'l crmleyene oy
Verhoy in ool leolih retdirios wnder any provicien (cxoes
rection G357) of L0t suochensey iy eclect, m..Lu..d ot vty
vithond survdver bavedit, el snvuavy with surviver bteneiit vo

o paxed perssn having cn inswecvle Anterest in hin,

(b) In ermloyee or llorber may nome oniy one nstural
persen as survivor wnder thio optlen, The Corcicsion will
net aceept the desirmation of a cautvingent survivor .
annzitent, cnd cueh o decignation is a mullity,
* % L %

e ghrve ramidsidon nrecluion an craloyee o lonhow Trom ntnint pore
TLAN Qi LRULSLA DERSOU L2 LIVar, She leshoioiuve histovy ol the
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fnrvivor Nenefit Plen inddiesftes (he dntseut wos to ettalin cormarability,
to tne extent prscticable, wivh the swvivorship plun for retirces from
thie Yederal civil service gyoien,

Accordingly, questiun 2 is ansvwered by seyinz thed, coverage ia
limited to one pereon and quastion 4§ reouires no ansyer,

Under the provisions of 10 U,8,0, 1449, the Becretary concorned
stando in the pluce of the rontelly iucnmetent person and st mke
the eluction which in hic disceretion, after s carciul cenclderaiion of
all the facts tnd civewstances in cach cago, he Lielleves that person
would rake if ha had been ecapnble of deing so, ‘e Janguage of the
law secificelly peymits the [oerctary to mcha an election to provide
en anaity wder 10 U,5,0, 2548(b), losoever, he wmint consider vhethor
tho yvelirea -vould have clected to pdve wp o subgtantinl emount ol his
rotired poy for the rest of his life to provide e anmuity to a person
with ea insurable interest,

In view of the angver to ouestion 2, the Szeretavy in rnlidng an
election wailer 10 U,8,0, LiLii(b) rmnt elno deveriadne the perasny to bhe
degi-rated, The eclection of that nerason will) ¢ewend wpon ti:e {octs
end civcurwtances involved trltinz inlo consicderntion guel thints eo
the cntontad the yiowmiory 4rent of the moreans vo e cansfdered in
thna continued Life of the sueiivee, the elerencsos of yolubiowni:dn by
blood or alffinity cnd cry oiher focts videh )bt have dnfineniced the
rrxoer in cleovinsg vo provicn an annuity to o pavticular puacron having
en insarable dnvzvest, XU Lo car vioy vihet he precem remasciing en
alection on beidd of the reveree vould 29 50 apecial rreierance to
ot Gaaimnted o recelve an exmdty. Guesclon 3 i ocnavered aecoridinyy,

Bincovaly yours,

paul G, Dezbling

Aciing Czemhraller (feheral
of the Uaited Guateo





